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PURPOSE 


The purpose of this Association shall be to bring into close contact by association and com- 
munication lawyers, barristers and solicitors who are residents of the United States of America or 
of any of its possessions or of any country in the Western Hemisphere, who are actively engaged 
wholly or age | in the practice of that branch of the law pertaining to the business of insurance 
in any of its phases or to Insurance Companies; to promote efficiency in that particular branch 
of the legal profession, and to better protect and prseects the interests of Insurance Companies 
authorized to do business in the United States of America or in any country in the Western 
Hemisphere; and to encourage cordial intercourse among such lawyers, barristers and solicitors 
and between them and Insurance Companies generally. , 

















President’s Page 


e 


N this, my inaugural President’s Page, I offer a modest token payment 
on a substantial debt—a debt of gratitude and affection—owing by the 
members of this Association to George W. Yancey. 


Since its inception in 1934, the Journal’s mast head has carried the name 
of George Yancey as Editor. In this issue his name appears as Editor Emeri- 
tus. Implying, as it does, relief from a long, honorable and active service, 
that title is appropriate and richly deserved. 


Many of our older members will recall, and I am sure that our younger 
members will be interested to know, that our splendid Journal was not only 
the brainchild of George Yancey but that almost single-handed he created 
it, nurtured it and brought it to fruition as the outstanding publication in 
its field. 


As I write this, I have before me Volume 1, No. 1, bearing the date line 
Birmingham, Alabama, April, 1934. That first issue contained 20 pages 
of interesting material including a report from the then President of the 
Association, who by a strange coincidence appears to have been one George 
W. Yancey. I suspect, therefore, that the origin of the Journal was not un- 
like that of most worthwhile projects. The executive who suggested it was 
told to go ahead and do it. And he did. 


That he did, and so ably, is to the everlasting credit of George Yancey 
and to the great enrichment of our Organization. In the years that have 
seen our beloved Association grow and prosper no factor has contributed 
more to its sound growth than has the excellence of the Journal. That 
great contribution has resulted in large measure from the countless hours 
of service and the dogged devotion to a sound editorial policy that has 
always characterized George Yancey. 


I know therefore, that our members, without dissent will join with me 
in an affectionate salute to a fine gentleman, a loyal friend and a devoted 
member—Mr. Journal himself. 


Lest the foregoing inadequate tribute to our beloved George Yancey ap- 
pear even faintly suggestive of the thought that with his retirement the 
Journal has fallen upon evil days, let me hasten to assure you that such is 
not the case. 


I introduce to you our new Editor—William E. Knepper—with supreme 
confidence that under his able leadership, not only will the high standards 
of the Journal be maintained but that it will continue to grow in interest 
and in usefulness. I bespeak for him your cooperation and your help. It is 
upon you that he must rely for material. You owe it to him, to the Asso- 
ciation, to the profession and to yourself to contribute. 


LrsTerR P. Dopp 
President 
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BLANCHE DAHINDEN — EXECUTIVE SECRETARY 


In charge of the executive office of the International 
Association of Insurance Counsel is Miss Blanche Dahinden, 
who was chosen Executive Secretary at the Coronado meet- 
ing. She has done secretarial work for the Association for the 
past six and one-half years, as an assistant to John A. Kluwin, 
and is thoroughly familiar with the activities. Miss Dahinden 
is a graduate of Milwaukee-Downer College, Milwaukee, Wis- 
consin, and is quite active in the affairs of its alumnae asso- 
ciation. For five years she was membership secretary for the 
Civil Service Assembly of the United States and Canada, and 
for a year and a half she served as secretary to the assistant 
manager and membership director of the Washington Ath- 
letic Club of Seattle, Washington. 
Temporarily, Miss Dahinden’s office is located at 735 
North Water Street, Milwaukee 2, Wisconsin, but after about October 1, 1955, she 
will occupy the new Association office at 510 East Wisconsin Avenue, Milwaukee 2, 


Wisconsin. 


BIOGRAPHICAL SKETCHES OF NEWLY-ELECTED OFFICERS 


President 


Lester PauL Dopp, Dime Building, De- 
troit 26, Michigan. Born Hayden, Ind., 
June 28, 1895, son of Samuel Joseph and 
Mary (Van Riper) Dodd. Student, Frank- 
lin (Ind.) College, 1913; LL.B., Detroit 
College Law, 1917. Married Edith Gilles- 
pie, Sept. 12, 1921; one son, James Stewart. 
Admitted to Michigan Bar, 1917; associated 
with Keena and Lightner (now Crawford, 
Sweeny, Dodd & Kerr) since 1917; member 
of firm since 1926. Fellow, American Col- 
lege of Trial Lawyers. Member: Ameri- 
can and Detroit Bar Associations, Ameri- 
can Judicature Society, State Bar, Michi- 
gan (Pres. 1951-52). Phi Delta Theta, Del- 
ta Theta Phi. Republican, Presbyterian. 
Clubs: Detroit Athletic, Detroit Golf, The 
Lawyers (Univ. Michigan). Home: 19570 
Shrewsbury Roard, Detroit 21, Michigan. 
Member I.A.L.C. since 1938. 


President-Elect 


Joun A. Kiuwin, 735 North Water 
Street, Milwaukee 2, Wisconsin. Born Osh- 
kosh, Wisconsin, September 16, 1907. 
Graduate of Marquette University Law 
School; LL.B. 1930; admitted to Wiscon- 
sn Bar, 1930; President of Milwaukee 
County Bar Association, member of Wis- 
consin State and American Bar Associa- 
tions; former member of Board of Gov- 
mors of Wisconsin State Bar Association; 
Fellow, American College of Trial Law- 


yers; member of Sigma Nu Phi and Beta 
Phi Theta Fraternities, and Milwaukee 
Athletic Club; member of law firm of Ben- 
dinger, Hayes & Kluwin; former associate 
professor of law at Marquette University. 
Married to Noreta M. Kluwin, six chil- 
dren, Mary Ann, John, Robert, William, 
Thomas and Michael. Member I.A.1.C. 
since 1937. 


Secretary 


A. FRANK O’KEttEy, 311 East Park 
Avenue, Tallahassee, Florida. Born Col- 
lege Park, Georgia, September 11, 1911; 
admitted to bar in South Carolina 1935, 
Florida, 1936; preparatory education, Fur- 
man University, Greenville, S$. C. (B.S., 
1931); legal education, Furman Univer- 
sity and University of South Carolina 
(LL.B., 1935); practiced Columbia, South 
Carolina 1935-1937, Tallahassee, Florida 
since 1937; President, Tallahassee Bar As- 
sociation, 1947-48; President Second Ju- 
dicial Qircuit Bar Association, 1950-51; 
Bar Examiner, U. S. District Court, North- 
ern District of Florida, Tallahassee Divi- 
sion, 1942—; Member I.A.1.C. since 1946. 


Vice Presidents 


James D. Fevvers, 2701 First National 
Building, Oklahoma City 2, Oklahoma. 
Born, Oklahoma City, April 17, 1913; A.B., 
LL.B., University of Oklahoma, 1936, since 
practiced in Oklahoma City. Partner, Mos- 
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teller, Fellers, Andrews & Loving. Married 
to Margaret Ellen Randerson. ‘Three chil- 
dren: Kay Lynn, Lou Ann and James 
Davison, Jr. Lieut Colonel, U.S.A.F., 1941- 
1945; Fellow, American College of Trial 
Lawyers; Trustee, Southwestern Legal 
Foundation, 1949-1956; American Bar As- 
sociation (House of Delegates, 1947-1956). 
Member, Phi Kappa Psi. Episcopalian, 
Shriner. Member, Beacon, Cosmopolitan 
and Oklahoma City Golf and Country 
Clubs. Member I.A.I.C. since 1941. 


Tuomas W. WaASSELL, Employers Insur- 
ance Building, 423 South Akard Street, 
Dallas, Texas. Born, Dallas, Texas, De- 
cember 6, 1911. Graduate of Southern 
Methodist University (BBS and LL.B.). 
Formerly with Leachman & Gardere; claims 
department of Texas Employers’ Insurance 
Association and Employers Casualty Com- 
pany (1937-195—); presently Claims Man- 
ager of these two companies. Member: 
Dallas Bar Association, Texas Bar Asso- 
ciation, American Bar Association; Phi 
Delta Theta: Fraternity. Member I.A.1.C. 
since 1943. 


Executive Committee 


SANFORD MARSHALL CHILCOTE, Suite 1310 
Grant Building, Pittsburgh 19, Pennsyl- 
vania. Born Nanty-Glo, Pa., May 3, 1905. 
Allegheny College (A.B.) and University 
of Pittsburgh Law School (LL.B) Mem- 
ber: Delta Tau Delta, Delta Theta Phi, 
University Club of Pittsburgh, Oakmont 
Country Club; Allegheny County, Penn- 
sylvania and American Bar Associations; 
Methodist Church. Married to Mildred 
V. Gilmore (1933), one son, Sanford M., 
Jr.; partner in law firm of Dickey, Mc- 
Camey, Chilcote, Reif and Robinson. Fel- 
low, American College of Trial Lawyers. 
Member I.A.1.C. since 1945. 


RicHARD W. GALIHER, 820 Woodward 
Building, Washington, D. C. A.B. and 
LL.B. degrees from Catholic University of 
America. Member of the bar of the United 
States District Court for the District of 
Columbia, United States Court of Appeals 
for the District of Columbia Circuit Court 
of Appeals of the State of Maryland, 
United States Supreme Court. Former pro- 
fessor of law, Catholic University of Amer- 
ica Law School, Columbus University 
School of Law, Washington College of 
Law. Former first vice-president of the 
District of Columbia Bar Association. 
Member: American Bar Association and 
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District of Columbia Bar Association, and 
Gamma Eta Gamma. Fellow, American 
College of Trial Lawyers. Member I.A.1.C. 
since 1949. 


WarrEN G. REED, 110 Milk Street, Bos. 
ton 7, Massachusetts. General Counse] of 
The Employers’ Liability Assurance Cor- 
poration, Limited; General Counsel, Sec. 
retary and Director of The Employers’ 
Fire Insurance Company, American Em- 
ployers’ Insurance and The Halifax Insur- 
ance Company of Massachusetts; ‘Trustee 
and Secretary of Employers’ Group Asso- 
ciates. Residence, 20 Manitoba Road, Wa- 
ban, Mass. Born January 9, 19/1, in 
Plymouth, Massachusetts. Married. Three 
daughters. Educated in Plymouth schools, 
graduating from Plymouth High School in 
1926, Phillips Academy, Andover in 1928, 
Harvard College, Cum Laude in 1932, 
Harvard Law School in 1935. Degrees 
A.B. and LL.B. Associate and then part- 
ner in law firm of Sawyer, Hardy, Stone 
and Morrison from 1935 to 1948, except 
war years. In Army from 1943-1946, Cap- 
tain on Judge Advocate General's Staff. 
Received Bronze Star. Admitted to prac- 
tice in Massachusetts, Federal and Su- 
preme Court of the United States. Mem- 
ber of the Law Committee of the Associa- 
tion of Casualty and Surety Companies, 
also member of the Boston, Cambridge, 
Massachusetts and American Bar Associa- 
tions. Member I.A.1.C. since 1952. 


Editor 


WiiuraMm E. Knepper, 150 East Broad 
Street, Columbus 15, Ohio. Born, Tiffin, 
Ohio, October 25, 1909. Legal education, 
Ohio State University and Columbus Col- 
lege of Law. Admitted to Ohio bar 1935. 
Married January 13, 1933, to Lucille Wit- 
ten; two children, Richard Scott and 
Bonne Lee. Member of firm of Knepper, 
White, Richards, Miller & Roberts. Mem- 
ber: American, Ohio State (member of 
Executive Committee, 1951-1954) and 
Columbus (president, 1947-48) Bar sso- 
ciations, Ohio Bar Examining Comm.ttee, 
1945-50 (chairman, 1950), Exchange Club 
(past president and past district gov ernor), 
Pi Kappa Alpha, Athletic Club of Colum- 
bus, Players Club of Columbus (past pres 
ident), Chairman Franklin County Court 
House Annex Building Commission, }946- 
54, Fellow, American College of Trial 
Lawyers; Episcopal Church. Member 
1.A.1.C. since 1935. 
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Current Decisions 


In each issue of the Journal we plan to publish two or three pages of “Current Decisions”. 
These will be brief digests of recent cases of particular interest to insurance lawyers. Reported 


cases Will be included in these pages, but the Journal is especially anxious to print unre 


rted 


cases, finally determined in the trial courts, wherein interesting questions were decided or 
unusual results were obtained. An example of this type case is Damous, et al. v. Nance & 
Vivadelli, contributed by Wilson Anderson, of Charleston, West Virginia, which will be found 
on page 5 of the January, 1955, issue of the Journal. 


All members of the Association are u 


to participate in this important feature of our 


Journal. Reports of Current Decisions should be sent to your State Editor. Full credit will be 


given to all contributors. 


ADVERTISING— 
FREEDOM OF SPEECH 


The District Court of Appeal of the 
State of California, Second Judicial Dis- 
trict, on April 18, 1955, denied an appeal 
ina quo warranto suit arising out of pub- 
lished advertisements by insurance com- 
panies protesting excessive awards in negli- 
gence cases. The appellant sought to re- 
strain the respondent insurance companies 
‘from further utterance of their senti- 
ments on claimed excessive jury verdicts 
or to oust them from carrying on their 
corporate business in the State of Califor- 
nia”. The court, speaking through White, 
P. J., said, “Manifestly, this is an attempt 
at prior restraint upon publication and in 
essence amounts to censorship, denounced 
by the State and Federal Constitutions in 
their protection of freedom of speech and 
press. The courts have held that a statute 
authorizing such proceedings in restraint 
on publication is not consistent with the 
conception of the liberty of the press as 
historically conceived and _ guaranteed. 
While, as heretofore pointed out, the right 
of free speech is not unlimited, no one’s 
mouth may be closed in advance, as 
‘sought herein, for the purpose of prevent- 
ing an utterance of his sentiments, how- 
ever mischievous the prospective results of 
such utterance. The right of free speech 
was his, but at all times he was responsible 
o the law for an abuse of that right (citing 
cases)”. The People of the State of Cali- 
fomia on the relation of Ardy V. Barton 
v. American Automobile Insurance Com- 
pany and Associated Indemnity Corpora- 
ton, 282 P. 2d 559. (Contributed by 
Gordon H. Snow, Los Angeles, California.) 


WORKMEN’S COMPENSATION 


The Nebraska Supreme Court, in An- 
derson v. Cowger, 158 Neb. 772, 65 N.W. 
2d 51, held: 


“If employer denies his Workmen's 
Compensation liability, while paying the 
employee wages after the injury, the em- 
ployer cannot claim credit in compensa- 
tion proceedings for payment of such 
wages.” 


However, in this case, the court held that 
there was no proof that the employer de- 
nied the employees claim for benefits un- 
der the Act. The employer did pay the 
employee $60.00 per week which were his 
regular wages for a period of time and the 
amount paid was $559.00. 

The employee disputed the right of the 
employer to credit against the weekly com- 
pensation wage benefits the sum of $559.00 
paid as wages. 

The Supreme Court, quoting from Lar- 
son’s “The Law of Workmen’s Compensa- 
tion” said: 


“If the payment of wages was intend- 
ed to be in lieu of compensation, credit 
for the wages is allowed.” 


However, 


“The employer can claim no credit if 
he denied his Workmen’s Compensation 
liability while paying the wages.” 


On the basis that the employee's evidence 
failed to show a denial of liability by the 
employer, the credit of $559.00 was allow- 
ed the employer against the award granted 
the employee. 
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COMPARATIVE NEGLIGENCE— 
DAMAGES 


A meager verdict of $750.00 was award- 
ed to the personal representative of an 18 
year old boy who was killed by defend- 
ant’s automobile while the boy was walk- 
ing on a highway at night. Forrest v. Mas- 
ters, 158 Neb. 506, 63 N.W. 2d 777. 

Subsequent to the jury’s verdict the trial 
court overruled defendant’s Motion for 
Judgment Notwithstanding the Verdict 
and at the same hearing granted the ad- 
ministrator’s Motion for New Trial. The 
defendant appealed. 

The Supreme Court of Nebraska de- 
cided that the small verdict could be jus- 
tified under the Nebraska Comparative 
Negligence Statute and remanded the case 
back to the trial court with instructions to 
enter judgment on the verdict of the jury. 


* * * 


RES IPSA LOQUITUR 


Injuries sustained by a bingo player 
from the collapse of a chair resulted in a 
verdict for the plaintiff, a woman who at- 
tended the bingo party which was held un- 
der the auspices of the Military Order of 
the Cooties (a branch of the Veterans of 
Foreign Wars). In this case, Benedict v. 
Eppley Hotel Company, 159 Neb. 23, 65 
N.W. 2d 224, the Court affirming the judg- 
ment for the plaintiff said: 


“Invitee upon hotel premises, who was 
injured when chair furnished by hotel 
for her use collapsed, was not precluded 
from relying upon doctrine of res ipsa 
loquitur, in her action for injuries sus- 
tained, by fact that invitee had obtained 
the chair, moved it to a table, and sat on 
it, for a period of about 30 minutes be- 
fore the chair collapsed.” (Syl. 9) 


(The three preceding decisions were con- 
tributed by John L. Barton, Omaha, Ne- 
braska) 
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BLACKBOARD—CHARTS 


Three charts, placed upon a blackboard 
by plaintiff's attorney in full view of the 
jury, immediately before closing argument, 
were held prejudicially erroneous where 
the statements contained in the charts were 
factual, unsworn statements as to negli- 
gence, contributory negligence and the ele. 
ments of damage. The court said that an 
attorney “cannot testify orally in his argu. 
ment, and what he cannot do orally he 
certainly cannot do in writing.” Comment. 
ing on the misconduct inherent in this pro- 
cedure, the court found, “The charts were 
not put in evidence prior to the time plain. 
tiff and defendants rested their case. They 
were effectively put in evidence in the 
closing argument.” Warren Petroleum 
Corporation v. Pyeatt, 275 S.W. 2d 216, a 
decision of the Court of Civil Appeals of 
Texas, rehearing denied February 10, 1955. 
(Contributed by J. Mearl Sweitzer, Wau- 
sau, Wisconsin). 


* * * 


INSURANCE POLICY NOT ASSET 


The protection afforded by a policy of 
liability insurance issued by an _ insurer 
who was suable in any county in the state 
was held not to meet the jurisdictional re- 

uirements of an Ohio statute permitting 
the appointment of an ancillary adminis- 
trator in any county in Ohio in which was 
located property of a non-resident dece- 
dent or in which a debtor of the decedent 
resided. The court distinguished and re- 
fused to follow Robinson v. Dana's Estate, 
87 N.H. 114, 174 A. 772, 94 A.L.R. 1437. 
This decision, on july 25, 1955, was by the 
Court of Appeals for Vinton County, Ohio, 


in Matter of Estate of Edwin C. Wilcox, 
deceased, Case No. 298, unreported. An 
appeal to the Supreme Court of Ohio will 
probably be attempted by the claimants. 
(Contributed by Arthur M. Sebastian, Co- 
lumbus, Ohio.) 
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PROCEEDINGS 


28th Annual Convention International Association of 


Insurance Counsel 


HOTEL DEL CORONADO 
CORONADO, CALIFORNIA 


GENERAL SESSION 
JULY 7, 1955 


The General Session of the Twenty- 
eighth Annual Convention of the Interna- 
tional Association of Insurance Counsel 
convened in the ballroom of the Hotel del 
Coronado, Coronado, California, at 9:30 
o'clock A.M., President Stanley C. Morris, 
Charleston, West Virginia, presiding. 


PRESIDENT MORRIS: The conven- 
tion will be in order. 


MR. J. A. GOOCH: Mr. President, I 
believe you find yourself without the prop- 
er method of controlling this audience. 


PRESIDENT MORRIS: That is the 
truth. 


MR. GOOCH: Therefore, on behalf of 
this Association, and with their love and 
esteem, we present you herewith with a 
gavel to run this meeting. 


_ PRESIDENT MORRIS: Emblematic as 
it is, with deep appreciation, I accept this 
gavel with very great humility and shall 
always treasure it. 

This is the Twenty-eighth Annual Con- 
vention of the International Association of 
Insurance Counsel, and never in our his- 
tory have so many come so far. We prom- 
ise you a rewarding three days; inform- 
ative, enjoyable and inspirational. 

The first splendid feature is the good 
and great Governor of this great state, and 
(tls a privilege to introduce him. I pre- 
sent to you our good friend and fellow 
LA.LC. member, Walter O. Schell, of Los 
Angeles, California. 


MR. SCHELL: Mr. President and ladies 
and gentlemen: To me it is indeed an hon- 
or to introduce Governor Knight. Not only 
have I heard of him, of course, as all of 
you have, but our friendship has gone back 
many, many years. Governor Knight prac- 
ticed law in Los Angeles and he was a de- 
fense counsel representing insurance com- 
panies for sixteen years. Most of us from 
Los Angeles, and probably, as well, from 
other states, have tangled with him when 
we were trying cases and he was a very fine 
adversary. After that he went on the 
bench, on the Superior Court, which is 
the court of original jurisdiction, the high- 
est trial court we have in this state, and 
served there in distinction for twelve 
years. Then he became Lieutenant Gover- 
nor and he was Lieutenant Governor of 
this state for eight years. He has been 
Governor for the last two. We feel it in- 
deed an honor that Governor Knight 
would come down and attend this conven- 
tion. He flew in this morning. 


One thing that I think is outstanding 
about Governor Knight, he is just the same 
fellow, “Goodie”, as we affectionately call 
him, that we have known in the past, in 
practice in Los Angeles and for so many 
years on the bench. He has always kept his 
sense of humor and always is just the same 
fellow that we knew before he went on the 
bench. In other words, he didn’t get alti- 
tude fever. 


I take great a in introducing to 


you Governor Goodwin J. Knight, Gover- 
nor of the state of California. (Applause.) 
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Address Of Welcome 


INSURANCE COUNSEL AND HIS PLACE IN THE COMMUNITY 


HONORABLE GoopwINn J. KNIGHT, 
Governor of the State of California 


HANK you very much Walter Schell. 

Mr. President, distinguished officers 
of the Association and ladies and gentle- 
men: 

We are happy to have you here in Cali- 
fornia and in one of the more favored and 
interesting spots in our state, San Diego 
County. I listened with interest to Walter 
Schell’s recitation of the fact that I was 
once a lawyer and I, of course, am very 
proud of the fact that I was not only a 
lawyer but that I was a trial lawyer, and 
except for the assistance and political acu- 
men of my friend, Red Betts, who was a 
classmate of mine at Stanford, I would, 
perhaps, still be a trial lawyer. 

This ancedote may not be of great in- 
terest to you, but I repeat it because it 
shows that what can happen to insurance 
trial counsel in the 20th Century. We 
have the Master Calendar system in Los 
Angeles, while 21 years ago we were obliged 
to wait sometimes long hours: to be sent 
out to a trial department. During one of 
those long waits members of the defense 
group sat around and discussed the fact 
that there were no judges in the trial 
courts among Los Angeles’ 50 trial judges, 
who had ever had any defense and insur- 
ance experience. No one of them had 
ever been a defense counsel. We were be- 
moaning the fact that sometimes His Hon- 
or did not quite understand our better 
wisdom. The result was that we decided 
that one of our number should aspire to 
the bench even though it would be a finan- 
cial sacrifice. You must remember that in 
those days judges received only $9,000 a 
year in Los Angeles County. 

I don’t know whether we chose by lot, 
or how it was decided but, in any event, 
Mr. Betts became my manager to become 
a judge. We got 600 letters from all over 
the county, from leading lawyers, urging 
the Governor to appoint me to the bench. 
I didn’t know the Governor and the Gov- 
ernor didn’t know me. I had spent all my 
time and energy devoted to the practice of 
law, so when I finally met the Governor 


and presented my credentials he was im- 
pressed, and then he said to me, “And your 
other activities?” 

“Oh,” I said, “Governor, I have been 
too busy devoting my time to my clients to 
pay any attention to politics.” 

“Well,” he said, “That is fine. That is 
splendid.” And the next day he appointed 
a Past-Commander of the American Le. 
gion. 

Forrest Betts, Joe Crider, W. I. Gilbert, 
and many of us in those days knew more 
about medical jurisprudence than we did 
about the distinctions between Republi- 
cans and Democrats in California, and we 
knew more about how to empanel a jury 
than we did about how to influence a Gov- 
ernor. I have since learned something 
about both. 

We are very proud of the fact that you 
have come to California for your delibera- 
tions. I say that especially for myself be- 
cause, notwithstanding the fact that it is a 
magnificent experience to be the 31st Gov- 
ernor of the 31st state, of the second largest 
state in the Union, it is also a fact that | 
am very proud that I was a trial lawyer, 
and that I actually went to the courtroom 
over a period of sixteen years and repre- 
sented my clients, and that I was a lawyer 
before I was a politician. It has been of 
immense help to me in my work in politics. 
That may be disputed because later, when 
I became a judge, there was some talk on 
the part of many members of the bar as 
to whether or not I had ever been a law- 
yer. And, if I can believe what some of the 
litigants told the elevator boys in the 
Courthouse, “They spoiled a good traffic 
motorman when they made me a judge. 

But, the fact remains that I am sure 
that the sixteen years that I had actually 
practicing before the jurists and juries n 
Los Angeles, and elsewhere was the only 
reason why I had any ability at all to be a 
judge, and the twelve years as a jurist gave 
me an insight into the government of the 
state of California which I could not have 
achieved in any other way. Of course, the 
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eight years as Lieutenant Governor of Cali- 
fornia were of enormous value because 
there I listened to all the forty members of 
the State Senate make speeches. Now, I 
listened twelve years as a judge and then I 
spent eight years listening to senators speak 
because, in our state, the Lieutenant Gov- 
enor is not permitted to make speeches in 
the Senate Chambers. He makes all his 
speeches elsewhere. All of this contributed 
enormously to the pleasure, my own ex- 
citement and my own thrills of being the 
Governor of California. I am thus able to 
carry on my official duties knowing about 
the problems of the lawyer and the prob- 
lems in my appointments to the bench 
which will never please everybody and, 
least of all, those who are not appointed by 
the Governor. You know, a Governor 
makes one dubious friend when he ap- 
points a judge and fifty enemies. 


Today in welcoming you I thought I 
would depart from the usual reiteration of 
platitudes. Having campaigned five times 
in this state, and having listened to forty 
senators make speeches for eight years, I 
do know some stories but they are not new 
to you and let us assume, therefore, that I 
have told you two very interesting stories 
and that I have engaged in all the usual 
accolades and platitudes of the welcoming 
speech. 

In anticipation of being with you today 
I thought I would just depart from the 
usual method and the usual routine of a 
Governor’s welcoming address, and talk 
about something which is close to us be- 
cause I am a lawyer. I am proud of the 
fact that I am a lawyer, and I am proud of 
my profession, as I know you are. And 
speaking as I am today, to the leaders of 
the advocacy of America, I deem it only 
just and proper and complimentary to you 
as such leaders that I should speak some- 
thing of our profession and not of political 
questions, although in 1958, when the Gov- 
emnor’s election will come on again, I may 
be interested in discussing politics with 
you, particularly the California members 
who are present, because I would remind 
my fellow barristers that gratitude is a live- 
ly expectation of favor yet to be received. 

Now, let me have the pleasure, if you 
will, for a few moments, of talking with 
you as my fellow members of the bar. Mrs. 
Knight says that whenever I go to a bar 
association meeting I am quite happy, hap- 
pier than in any other experience that I 
have. And she is correct, because, with all 
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of the excitement and all of the exacting 
duties of the governorship, I assure you, 
ladies and gentlemen, I miss the work 
of being a lawyer. And because I am a law- 
yer, and because I enjoy being a lawyer, I 
can assure you that the inevitable end to 
all political activity, which I know is com- 
ing, does not hold the same terrors for me 
that it does for some of my colleagues in 
politics because politics is somewhat like 
prizefighting. The day comes when you 
cease to be the champ; some more vigorous 
and more popular and, of course, in my 
case I will charge, more expedient politi- 
cian will arise and then I shall be retired. 
And when I am retired I do not feel the 
fear of the future as much as some of my 
predecessors, because I can go back to Los 
Angeles, where I can practice law and can 
enjoy the great fraternity of the fellow 
members of the bar. 


Incidentally, I am very proud of another 
point. With the exception of one other 
man in this century I am the only trial 
lawyer who ever got to be Governor of 
California. Most of our Governors have 
come from the newspaper field, from the 
real estate business, from the brokerage 
business, and other callings. Governor Ol- 
son, who was a Democrat, and the only 
Democrat who has been Governor of Cali- 
fornia since 1894, was a lawyer. Governor 
Warren was a lawyer, of course, but he de- 
voted his entire life to public activity and 
not to private practice. So I come before 
you today welcoming you with some words 
about our own profession, and I should 
like to begin with a definition. A good 
lawyer, in my opinion, is one who has the 
wisdom to put himself in the other fellow’s 
shoes and the courage to walk in them. I 
mention that to you because I am con- 
vinced that lawyers are very much like 
physicians and surgeons in this, that they 
are contantly exposed to more dangers 
than the public ever dreams of; the dissatis- 
fied client, the mentally deranged client— 
of course, maybe you have never had any 
but we had some—are all threats to the 
safety and the life of a good lawyer. Not 
only that, the rigors of the profession and 
the demands of your clients are such a haz- 
ard, and such a continuous and prolonged 
activity, that the health of the lawyer is 
always threatened. 


I have given you the definition of a good 
lawyer. Now, I am going to ask that you 
be generous to me and let me tell you 
something about lawyers as I look back 
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upon them, and not from or within the 
circle. As I look at lawyers they must, 
first, be that, and, second, I think lawyers— 
and I know you all will agree with me on 
this—lawyers must have certain other ge 
ities, knowledge of fundamentals and, of 
course, naturally, integrity and honor, 
foremost. Despite the jealous and spiteful 
charges so frequently made by people who 
are not members of the legal profession, 
lawyers do possess high honor. And this 
integrity, as they proceed up the scale of 
profesional eminence to the point which 
you have attained, is a natural thing. It 
isn’t just because it is the best policy; it is 
because, through long years of grueling 
trial and error, you have discovered that 
reputation is what people say and think 
you are and integrity is what you actually 
are and character is what you actually 
possess. These qualifications you now have 
in abundance, otherwise you would not be 
admitted to this membership and other- 
wise you would not be here today. Every 
lawyer has to have more than this. They 
have to have character and integrity and 
reputation, and then they must have other 
attributes. They must have learning in 
the law, both substantive and procedural. 
These qualities you likewise possess or you 
would not be here. 

In addition to all of those things, to 
reach the position that most of you—prac- 
tically all of you now possess—you must 
have personality and mental and physical 
health. All of these qualities you possess, 
and as I look back from the period of 
twenty years being a lawyer, I am sure 
that I am right in my views. 

Now, as I look back upon the time when 
I was a lawyer, I am thinking about the 
presentation of the case to the judge. Since 
I was a judge for twelve years I have 
thought about this a great deal and when 
Mr. Betts and your committee were gra- 
cious enough to ask me to speak today, I 
took your invitation very seriously and 
made some preparations. I wondered what 
I could do to contribute something. Of 
course, I can extensively discourse on the 
beauties and attractions of California, but 
that will be done frequently during the 
panel discussions, and if there are any 
gaps there, your Welcoming Committee, 
your Arrangement Committee, the Cham- 
ber of Commerce and the local newspapers, 
radio and television stations, all would sup- 
ply this information. 

Instead of that, let us talk for a minute 
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about trying a case before a judge. Here 
in California we have more than 300 trial 
judges and they represent a wide range of 
difference in personality and in learning. 
So, I have come to the conclusion—and | 
know you will agree with me—that if you 
are going to try a case before a judge with- 
out a jury, at least in California, you must 
study the judge because justice depends 
upon the judge. Many a winning case has 
been lost because the lawyer didn’t study 
the judge. After you have lost a win- 
ning case, because you didn’t study the 
judge, it is too late to discover that the 
magistrate did not have a clear, normal 
legal mind. Good lawyers study the judge 
carefully. Some of my fellow members of 
the bar are now thinking about how they 
used to study me in the 30’s and the 40's, 
but it is true, isn’t it? You realize, as I do, 
that a judge is just another juror at heart 
who has some additional learning. If I 
seem to be a little expedient in this 
thought, may I suggest to you that the law- 
yer is not a hypocrite when he studies the 
judge with the idea of winning the case, 
because the lawyer’s duty is to win the 
case and it is a very profound duty. You 
know all about that, so I will spend more 
time discussing the fact that I believe that 
a lawyer trying a case before a judge must 
come to the conclusion as to whether or 
not the judge has learning in the law, and 
if he discovers that the judge is really not 
well versed in the fundamental law, he 
should do this: He should sort of lead 
him along. By that I mean he should adopt 
the methods followed by former Secretary 
of War Newton D. Baker. Baker, in his 
memoirs, discusses this at great length. He 
tells how he realized that a judge who was 
not learned in the law, could be easily con- 
fused, and one of the most important 
things to do with a confused judge is to 
never throw too much at him either by 
way of citation or fact. Just pick out two 
cases and talk about those all the time. 
Finally the judge, who is not learned, will 
understand these two cases and he will 
cling to them throughout the entire trial 
and, more than that, he will cite them in 
his decision. 


Well, I have no business discussing with 
you gentlemen here this morning how to 
try a case before a judge, execpt that I do 
want you to know that, and I can remem 
ber that, merely because the Governor ap- 
points a judge and he mounts the three 
steps up on the bench, it does not transfer 
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quality of wisdom and learning over night. 
There is no atomic energy in a Governor's 
commission nor is there atomic energy of 
learning and skill in the people’s choice 
rendered in the ballot box. You and I 
know from long experience that patience 
with the judge is one of our trials. If I 
sem to be frank I trust you will forgive 


e. 
I would like to mention something about 
tial before juries, if I may, at this junc- 
ture because, of course, there are literally 
dozens of textbooks written upon the sub- 
ject and there are men seated before me 
who have tried more cases than I have ever 
tried, perhaps, before juries. But, looking 
back on the scene, I think that the one 
fundamental in the trial of a case before 
a jury is to become a person who is an ex- 
pert psychologist. 

I pause here because just a few mo- 
ments ago—you understand, of course, this 
is a memorized address—just a few mo- 
ments ago I met my old friend Joe Crider. 
I want to tell you this story because I have 
said that a good jury lawyer was a good 
psychologist. Let me tell you something 
about Mr. Crider and psychology. 

In my first jury case, during the taking 
of the depositions, Mr. Crider, being my 
opponent, I said, “What do you think 
about this case?” 

Joe said, “I have been so busy I haven’t 
had time to look at it. Tell me what you 
know about it.” 


Well, of course Joe’s reputation had gone 
before me and I told him quite a bit about 
the case, hoping he would settle, and all 
he did was get a lot of information and I 
did not obtain a settlement. In the trial of 
the case, I thought I had a perfect case be- 
cause the two plaintiffs that I represented 
were passengers in an automobile driven 
bya man by the name of Palmer—Joe will 
remember the case, I am sure. I was a 
young lawyer. I had invited my wife to be 
present and hear the great presentation. I 
had warned Mr. Palmer that Joe was an 
expert in human psychology and to be 
careful. This involved an intersection col- 
lision between an ice cream company truck 
represented by Mr. Crider, and the insur- 
ance company, and my people who were 
na small car going south. The truck was 
going east. There were vacant lots all 
around; clear vision and a clear day. On 
foss-examination of Mr. Palmer, Mr. Cri- 
der said, “Mr. Palmer, how far away from 
the ice cream truck were you when you 
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first saw it?” In a flash he said, “About 
that far.” Joe said, “That is all.” 

In the argument—of course, Joe had that 
transcript prepared—he read it to the jury 
and said, “Think of this careless man. He 
never saw this great big truck until he 
was within three or four feet of it. What 
a terrible thing!’ And he tried the driver 
of the small car, my driver, and of course 
the jury forgot that the passengers had no 
control over the driver. I turned to Palm- 
er after recess and I said, “You dummy, 
why didn’t you tell the truth? Why didn’t 
you tell him you saw the truck two or 
three hundred feet away?” 

“Oh,” he said, “if I had said that, that 
smarty Crider would have said, "Why 
didn’t you stop?’” 

Well, of course, with such testimony so 
glaringly bad against our clients, there 
was nothing for me to do in the presenta- 
tion to the jury except to talk about every- 
thing else and I did it in a vehement and 
oratorical fashion. Mr. Crider, in his re- 
buttal, spoke about the fact that he ap- 
preciated all of the skill and talent of the 
4th of July oratory which this young man 
had just given, and to this day I think 
my wife resented Joe’s reference to the 4th 
of July oratory. I got a hung jury on a 
case which was worth at least fifteen or 
sixteen thousand dollars and I was delight- 
ed to get out with fifteen hundred and that 
just paid the medical. 

Well, ladies and gentlemen, some people 
have the ability to be naturally great psy- 
chologists, as some men are natural hun- 
dred-yard-dash experts and some are great 
football players and some are natural golf- 
ers. Some lawyers are just natural psychol- 
ogists. But we all know that, whether you 
have the talent or not, a trial before the 
jury requires the ability to speak clearly 
and forcefully—not necessarily eloquently. 
Some of the most effective jury lawyers you 
and I have ever listened to were not ora- 
tors. They were speakers but they were not 
orators certainly in the old-fashioned sense. 

Trials of cases before a jury, as I look 
back twenty years, must involve human na- 
ture, a study of man and his never-ending 
variety, from the Ph.D., to the narrow 
beetle-brows of the roustabout who have 
many prejudices and many hates. All of 
these human types must be known and un- 
derstood by the trial lawyer, and yet—and 
I give you this out of the experience of a 
politician and a lawyer—only the expert 
trial lawyers understand this. So many 
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other people you meet actually believe that 
they are experts in the study of human 
beings. 

Just listen for a moment, if you will, and 
you will recall that many people have told 
you this: “I never tire of studying people 
and I must admit I am a real fair judge 
of human beings.” Now the word “fair” 
is an attempt to represent that belief. 
Actually, most people are not good stu- 
dents of human nature and with the ex- 
ception of physicians and surgeons and 
psychiatrists and some other very narrow 
fields, only the trier of the facts is a good 
judge of human nature. But lawyers, trial 
lawyers, are good judges of human nature 
and that quality and that talent which you 
possess is one of the other reasons why 
you are here today. Well, I like to think 
about us, we trial lawyers, we triers of the 
fact, as being not only psychologists, but 
I like to think of us as people who under- 
stand human relations in their very most 
complex forms. 

Let’s take the lawyer as he faces the 
jury. From the moment the lawyer lays 
his papers down on the counsel table until 
the last word is spoken, the jury is looking 
at the lawyer, and from what jurors have 
told me in the twelve years I was a judge, 
they never ceased to study the lawyer. 
Sometimes they criticize him. So, for an 
effective jury presentation, I believe and I 
know you agree with me, that an absorb- 
ing, ever-increasing demand and desire to 
understand people, not just with a super- 
ficial interest, but a real full-blooded en- 
thusiastic love and joy in knowing and 
understanding people is one of the requi- 
sites and one of the talents which you 
possess. You remember your jury cases as 
I remember mine so well. The jurors look 
so mild when they come in, their faces 
pale; they are a little bored; they sit there 
with a sort of indifferent attitude to the 
whole thing; and it is hard to realize that 
in three days or in three weeks they will 
be arguing, fighting, yelling for or against 
you. 

The bad lawyer, the careless lawyer, be- 
gins his interrogation of the jury by saying 
things like this, and I wrote it out: “If you 
are chosen as a juror in this case will you 
give the parties here a fair and impartial 
trial?’ Isn’t that a waste of time? Do you 
expect the jurors to say, “No”? I wouldn't. 
I have always felt, and I know you do too, 
and I merely repeat it so that you will un- 
derstand that I know something about the 
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tools of our profession, I have always felt 
that the questions to the jury should tele. 
graph something about the case; some. 
thing of our theory; something of our ideas 
and something of our plans. A question 
like this: “Will you follow the courts 
instructions?” “Do you believe every man 
is innocent until proven guilty?” As I re. 
cite these questions they sound lay and in. 
ept, because no juror in his right mind 
would answer them any other way except 
to say that the juror was fair and honest. 
And yet you know these questions are ask. 
ed by the less skillful lawyers in jury trials 
every day. 

I prefer to believe that questions should 
be more like this: “Mrs. Ferguson, I an. 
ticipate the plaintiff will prove in this 
case that she was injured and suffered pain 
and was in a hospital. You know that 
people certainly regret and have a natural 
sympathy because of another’s misfortune, 
regardless of who is to blame. However, if 
the judge here instructs you that it is your 
sworn duty to exclude the natural instinct 
for pity and sympathy you will follow that 
instruction, will you not?” You know she 
is going to say, “Yes,” but you have warn- 
ed her. You have put her on notice that 
the other side is going to play upon her 
sympathy. I just mention those two things 
out of memory. You do it every day but 
I just wanted you to know that I do it 
differently. 

Well, I would like to mention something 
else, if I may, now, to you experts. I am 
going over these points simply because | 
want you to know that we in California ap- 
preciate your talents and your skill and 
that the administration of justice and the 
betterment of society has been aided be- 
cause of the great skill of the trial lawyer. 
Just imagine what the situation would be 
if we did not have skillful, well-trained ex- 
perienced trial lawyers. ‘Think of all the 
sorrow, the anxiety, local and national eco- 
nomic chaos, if our personal injury cases 
and the insurance litigation were handled 
by the men who have specialized in bank- 
ruptcy and probate. Wouldn’t it be a 
shambles? We have had to specialize. We 
have had to understand these particular 
narrow definitions. 

I like to think about this one thing 
about ourselves. I like to think about the 
skill acquired by defense lawyers, partic 
ularly, and all trial lawyers in the impor 
tant attribute of exercising calmness 10 
the courtroom. My grandfather was a law- 
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vr and my father was a lawyer, and I 
was raised in a legal atmosphere. I have 
heard it discussed many hundreds of times 
that a lawyer should never become angry. 
He should always be calm, suave, pleasant. 
Do you know what that has developed? 
| don’t know what it is today, but in my 
time the trial lawyer and the trial judges 
developed a whole group of lawyers who 
overdid the thing, who were much too 
courteous, much too anxious to please, 
much too jocular in their attitudes. When 
a lawyer represents a plaintiff he has no 
right to indulge in levity, has no right to 
ell jokes to amuse the jury. His court- 
room atmosphere should be developed in- 
io a gray and somber mien. It is the de- 
lense lawyer who wants to keep every- 
thing light and cheerful and as pleasant as 
possible. 

We had a lawyer in Los Angeles for 
many years by the name of W. I. Gilbert, 
who was a great defense lawyer and a great 
rial lawyer. ‘There remain on my anatomy 
some knocks to prove it. Mr. Gilbert also 
had a great capacity, in the defense of a 
case, to get the plaintiff's lawyer into jok- 
ing with him and then later, when they 
were trying to argue the case before the 
jury he would say that it seemed sort of 
incongruous to give a large amount of 
money to this flippant and friendly plain- 
tiffs lawyer whom Mr. Gilbert had baited 
into a whole series of wisecracks. Well, a 
lawyer has to become calm, but he can 
overdo it. I know that you don’t do it. I 
merely mention it because the trial law- 
ver, the expert trial lawyer, never falls 
into that dangerous fault. 

I shall not discuss any more things in a 
technical vein here except to say this to 
\ou—that I should like to discuss, of course, 
some of the things I learned as a judge 
about the use of the words “prior” and 
“subsequent”. They should never be used 
because most jurors don’t understand them 
and they like you to say “before” and 
“alter”, And the jurors also resent the 
lawyer who is too brilliant. I do not need 
‘oremind you about, and I could give you 
the names of our California lawyers who 
come into court with a shiny suit, some- 
limes with high laced shoes, the little care- 
less necktie, the sort of demeanor to indi- 
‘ate that poverty is his constant compan- 
iN; arising, stimulating sympathy for the 
poor client who does not have enough 
money or enough well placed friends to 
get one of the real experts at the bar. 
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Some of them may be in this audience. | 
don’t know. Some of them have admitted 
to the practice. Some of them make a 
quarter of a million dollars a year in per- 
centages. Well, I shan’t discuss that. I 
have talked too much now, much too much 
about these things. I just couldn't resist 
the temptation to reminisce a little bit. 

I should like to tell you, if I may, some- 
thing which I find is present, and which I 
think is important. In our work-filled 
days and in our busy hours, you may be 
tempted to believe that you have chosen 
the wrong profession. You may be guided 
into the idea that this work is too diffi- 
cult. With the possible exception of the 
very large executives who carry tremend- 
ous responsibilities, the extremely busy 
surgeons, I know of no more exacting ac- 
tivity in America than that of the trial 
lawyer. Not only does he have to watch 
the jury and the judge and other counsel 
and other counsel’s investigators and de- 
tectives, he has to watch himself. I have 
appointed several judges in Los Angeles 
County since I have been Governor. | 
haven't pleased everybody, of course, but 
you will be interested to know that of the 
seven judges whom I have appointed, their 
total practice of the law amounts to 210 
years. I believe judges should be lawyers 
first, not political favorites. 

Let me cite you a case in point. One of 
the things a judge must know is what hap- 
pens to the lawyer when he walks out of 
the courtroom. No matter what has hap- 
pened, he goes back to his office and there 
is a string of clients waiting to see him. 
The girl hands him a sheaf of telephone 
calls and he hastily goes through them. In 
the meantime he thinks to himself, “When 
can I get a bite of lunch?” He is lucky if 
his wife does not telephone, “There is 
some difficulty with the children in school. 
The car has broken down. Aunt Mabel 
has come to visit.” 

All kinds of things can happen, because 
trial lawyers are human beings as well as 
experts. Trial lawyers are the heirs to all 
of the other human ills. Trial lawyers 
are faced with this: Their world is teem- 
ing with frightened, tired, ignorant, de- 
pendent people. Trial lawyers meet stub- 
born, wilful, dishonest witnesses; trial law- 
yers are up against stubborn, wilful cranky 
opponents. Trial lawyers face, sometimes, 
unlearned, careless, arrogant, difficult 
judges. Trial lawyers have all these diffi- 
culties to face. Trial lawyers are obliged 
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to look well, to feel well, to face people 
who want to tell their troubles to them 
all day long and far into the night. I know 
that you gentlemen who are here this 
morning must sometimes in the quiet of 
your own bedroom or in your own office, 
scream out for an opportunity to tell your 
troubles to somebody. I know I did. 

But this world is teeming with frighten- 
ed, worried, dependent people and they 
are your clients. They are the people whom 
you live with. You spend more time with 
them almost than you do with your own 
dear ones in your family. Is it any won- 
der, therefore, that some of you get tired 
and some of you get sick and some of you 
have to come to Southern California for a 
vacation? We hope that this trip to South- 
ern California will operate not only as a 
chance for you to meet and understand 
and know your fellow practitioners, to in- 
crease your prestige and the power of your 
own practice and your own office, but also 
give you a chance to enjoy two days of sun- 
shine and of happiness and of the renewal 
of the vigors of health here in Southern 
California. 

I finally pass this on to you: With all of 
the difficulty, with all of the trials both 
in court and out, with all of the anxieties, 
with all of the dissatisfied clients who 
think that you can go into court for $10 a 
day; with all of these problems, let me say 
this to you: I know you have a natural 
pride in being a lawyer because lawyers 
are set apart by our fellow citizens, by the 
statutes of your state. But there is some- 
thing else I want you to do: I want you to 
go to the nearest state bar or bar associa- 
tion in your state and talk to the secretary 
and look, if you will, to the list of those 
who have been disbarred in your common- 
wealth. You have never done this. I never 
did it until I became a Governor. If you 
do that you will be amazed, first, at the 
large number who are there. These are 
the unfortunate ones. These are the ones 
who could not stand the enormous physi- 
cal and mental strain to which you are 
daily subjected. These are the ones who 
through misfortune through their weak- 
ness—we do not know all of the causes— 
have lost their zeal and have lost their 
previous right to practice law. If you be- 
come impatient, if you become weary, if 
you become annoyed, think if you will 
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that no such disgrace has ever fallen upon 
your fine name; that you have an occupa. 
tion, a national monopoly given to you be. 
cause of your talent, your character and 
your skill; that in addition to earning and 
possessing more of the worldly goods than 
your average fellow citizen, you occupy a 
position in the community of trust and 
confidence. 

I shall conclude my remarks very short. 
ly. I have talked too long and pray your 
indulgence for it. But I should like to 
give you just one example of the truth of 
my statement. The next time you are in 
a social gathering where there are no other 
lawyers, or perhaps only one, listen care. 
fully, if you will, to usually a well-to-do 
man, who will say, particularly when his 
wife or lady friends are present, “Well, of 
course if I were a lawyer—I am not sup- 
posed to know the law—but I know this 
and this and this”. What is actually taking 
place is actually a great indirect compli- 
ment to you because the average citizen 
wishes he were a lawyer. He would love to 
have the professional station which is 
yours. You think I am mistaken? Let me 
give you the litmus paper proof. If this 
loud mouth is to speak—and he will and 
he has a hundred times in your presence- 
turn to him and say, “Pardon me, Mr. 
Johnson. Aren’t you a lawyer?” 

Well, he will say, “I’m not exactly a 
lawyer, but my friends tell me I should 
have been.” Isn’t it true? 

So, my fellow practitioners, I bring you 
the gratitude of 13 million people who 
wish for you continued personal happiness 
and success, and we hope that from Cali- 
fornia you will take a renewed inspiration 
and joy in the fact that, above all else, you 
are an American lawyer. (Applause) 


PRESIDENT MORRIS: Governo! 
Knight, I know you have attributed some 
credit to Forrest Betts for his foray into 
politics, and I began to think that Red 
must have been a fellow with terrific 
acumen to select you and to assist in mak- 
ing you a judge, but listening to you 4 
Governor, I have concluded that anybody 
could have made you a judge or a gov 
ernor. 

To respond to the Governor's address 
and to say a few words we have asked our 
own Red Betts and your close friend. 
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Response to Address of Welcome 


Forrest A. BETTS 
Los Angeles, California 


R. PRESIDENT, Governor Knight, 

members of the Association, and 
ladies and gentlemen. I am sure that Wal- 
ter Schell and I felt that, for the first time 
since “Goodie” Knight went on to the 
bench, we were in the most favorable posi- 
tion with reference to him that we had 
ever been. Walter, to introduce him, and 
I, who respond. 

I think it has been said with some con- 
siderable amount of foundation and force, 
or the question has been asked, what is the 
function of one who responds? I know I 
thought of that as I was asked to make this 
speech and I thought back over the dis- 
cussions that I have had with “Goodie” 
Knight when he was asked to speak here 
and I wondered to myself, now what was 
“Goodie” going to say and to what should 
Irespond. I have asked him when he came 
here and when we have asked him to spend 
a few days with us and talk shop that his 
announced program or speech was the 
place of the insurance lawyer, I believe, 
in the community, and I am pleased to 
have him speak on that subject in the vein 
in which he has because, after all, although 
he is not going to be able to be with us, 
and I am sure he would love to be, he has 
this morning talked shop with us. 

My memory of: “Goodie”—if I may di- 
gress and use the privilege of one who 
makes a response to make it according to 
his own idea, and as a counter-punch en- 
tirely-my recollection of “Goodie” goes 
back to the fall of 19. shall I tell them 
how long ago, “Goodie”? In 1915 “Goodie” 
and I started for Stanford as freshmen and 
freshman days in those days were rough 
and rugged, indeed. Those sophomores 
had us on the run from the first week 
after we got there. We all wore those little 
dinky hats on the back of our heads, and 
if we didn’t have them on, woe unto us. I 
think it was at that time that “Goodie” 
lost his frosh dink, as we called it, and it 
was always said that he lost it because he 
was always dropping it so that he could 
make a speech, because if you know any- 
thing about “Goodie” you know that he 
does and will continue to make speeches 
which have substance, and he can do it any 


time, any Ppp and under any circum- 
stances, and despite anything that may be 
said to the contrary he has been making 
good speeches such as this for many years. 

I would like to say something about 
Governor Knight that has not been said 
yet, that bespeaks of his personality, his 
good character, and that is that “Goodie” 
has not changed one single bit since he 
went into the Governor's chair. I remem- 
ber another classmate of mine in Stan- 
ford—of ours at Stanford—who was telling 
me about some speech that he went to. It 
was rather a large gathering and there 
were some very important people sitting 
down in the front row. This man—the 
man’s name was Louis Leisner—Louis was 
sitting about the second seat in the second 
row and they took a picture of this man 
and they took a picture of that man; they 
took flashlights of this person and flash- 
lights of that person—a lot of luminaries 
in the firmament of important people. 
And after a while the speakers came in on 
to the podium and he immediately said to 
Louis, “Hello, Louis. How are you?” The 
fellows looked at Mr. Leisner and they 
wondered who on earth he was as he had 
been picked out of all of them in this 
crowd by the Governor, and that is the 
kind of a man that the Governor has al- 
ways been. 

He spoke a while ago about your ad- 
versary in the courtroom. I want to tell 
another story on him just to show that 
even after “Goodie” went on to the bench 
—and I may say we didn’t do it exactly by 
lot—we got together and got rid of com- 
petition—but even after “Goodie” went on 
the bench he was occasionally a pretty 
good adversary. I will always remember a 
case I had where we had a trailer, an old 
broken down trailer and there were about 
nine of these vegetable pickers that were 
in one little old Pontiac coupe going over 
the Ridge Route at night. This trailer had 
wires on it. It had more wires than it had 
insulation. Every time the wires would 
come together the lights would go on and 
off like that. So, having read all of the 
books at that time that were produced on 
demonstrative evidence, I had a model set 
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up with an expert to show just exactly 
what happened. We went out and got this 
trailer which was only about six by six and 
turned it upside down in the courtroom 
and then we had this demonstration. The 
plaintiff objected to this rather seriously, 
so the judge excluded the jury and we 
argued about it at some considerable 
length and finally “Goodie” looked over to 
me and he said, “Red,”—the jury was out 
but everybody else was there—“I can’t let 
that evidence in.” 


I said, “Why not, your Honor?” 

“Well,” he said, “The jury can’t help but 
believe that.” I looked at him somewhat 
abashed and I said, “Well, your Honor, is 
that the law?” 

He looked at me with that ingratiating 
smile, “Red, it is in this case.” 

Well, I don’t actually know what the 
agency of a response speaker is, but I do 
want to say one thing. I am not among the 
50 per cent of the 10,000 lawyers of Los 
Angeles County that is seeking employ- 
ment. I confine my activities to writing to 
various governors about people I don’t 
think ought to be appointed. As a mat- 
ter of fact, “Goodie” told me over the 
phone not too long ago, “You are the only 
man that I know of who writes me about 
who not to appoint.” 

Well, I might say this, that the only time 
that I can ever remember of having 
“Goodie” nonplussed was a couple of years 
ago when I came back from out of town 
and went to a portion of our County 
Clerk’s office up there. There was an 
enormous crowd around and I looked into 
this particular room—it was the Clerk’s 
room where they issue marriage licenses— 
and “Goodie” was getting a marriage li- 
cense. That is the only time in my life 
when I have ever seen the man nonplussed. 
I will say this, that he now has a great ad- 
vantage over most of us, even in sunny 
Southern California, in that he has the 
privilege of basking in the light of a beau- 
tiful and gracious Mrs. Knight. We regret 
she is not here with him today. We like- 
wise regret that he is not going to be here 
with us for the rest of the convention be- 
cause I assure you that he can sit and talk 
shop as he has here, just as you and I, by 
the hour. 

Now, may I say this, if it is at all ap- 
propos to the responsibility of a responder, 
that we are proud, “Goodie”, to have had 
you with us. We are pleased that you 
should have accepted our invitation. You 
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see before you the cream of the lawyers of 
this country, the men who, like those of us 
in Los Angeles, feel, yes, we know that we 
are the best, and when we have that be. 
fore us as the standard of our organization, 
I feel that we are greatly privileged to have 
you here and that we have before us the 
type of people who are proud of their ex- 
istence; who have the right to be proud of 
the fact that they are Texans or corn husk- 
ers or bluenoses—and we likewise are proud 
to be Americans—or, as I look back at Tom 
Daley, we are proud to constitute the In- 
ternational Association of Insurance Coun- 
sel, and to welcome you here and to be 
thankful of the fact that we can be thank. 
ful, as Californians, of our Governor. 


PRESIDENT MORRIS: It has been my 
privilege to be introduced to Governor 
Knight this morning and as I spent some 
time with him there was a certain some. 
thing familiar about his handshake; it was 
the old Legion grip. Governor, I happen 
to belong to a law firm which has pro- 
duced two National Commanders of the 
American Legion and I am a past State 
Commander of the American Legion. His 
remarks about his services as a judge re. 
mind me of what the president of our bar 
association up in West Virginia once said 
when we had several judges present. He 
said, “We always like to have them talk as 
it gives us some slant on what laymen 
think of the law.” Speaking about the 
Governor, who has grown up a little 
bit since he ceased to be a trial lawyer, he 
actually told us about .a case he lost. Ii 
you hang around and listen to the talk 
about the rest of the convention, you will 
hear of many a case won but nary a one 
lost. We certainly thank you for having 
been here, Governor Knight, and we shall 
always carry a pleasant recollection with 
us. If you happen to extend your field ol 
activity so that some of the rest of us else- 
where might get a chance to vote for you 
for something it would not be at all an 
unpleasant task. 


One of the very pleasant things on each 
of these occasions is to meet and greet 
those who have been elected to member- 
ship in our charmed circle. We assure you 
new members you have been studied care- 
fully and voted upon conscientiously. It 
is a pleasure to us to have you here. Our 
new members will be presented by Tin) 
Gooch, as Joe Spray has snuck out of that 
duty. I can’t blame him because he has 
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done so much other work to make this oc- 
casion a memorable one. 

(Mr. Gooch thereupon presented the 
new members.) 

PRESIDENT MORRIS: You have not 
been lightly selected, I assure you. We 
feel, as you associate with us and take part 
in our work as we invite you to do, and 
know that you will do, that you will find 
ours a most interesting and most rewarding 
organization. This is a large organization 
but I believe you will find it entertaining, 
reasonably instructive and altogether de- 
lightful. It is a pleasure to have you, I as- 
sure you. (Applause.) 

At this point we take up the report of 
the Editor of the Journal. He is our eldest 
surviving Past President. Since we have 
had a Journal, he has been its able, dili- 
gent and sacrificing editor. Into its pages 
have gone thousands of man-hours of the 
labor of our members as a result of his ef- 
forts. 

We have recently been privileged to 
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have printed a cumulative index. When 
you have a legal problem it will pay you to 
look there because when you find some- 
thing on your subject you will find that it 
has been prepared by men of practical 
viewpoint and long experience. 

All this has only been made — by 
the energy, the enthusiasm and the unre- 
mitting devotion to duty of one man, 
George Yancey. We at this meeting have 
arrived at a necessary milestone as such 
milestones must be reached. George has 
laid down his burden as Editor. It was a 
pleasure for the Executive Committee, only 
yesterday to elect George Editor Emeritus. 
He will serve as a member of the Exe- 
cutive Committee, in such capacity, from 
now on. I want to call George up at this 
time to make his report and to preside 
thereafter for a short time here. 

I want to introduce George Yancey as 
Mr. I.A.1.C. and I hope you will give him 
the standing ovation which he deserves. 
(Applause.) 


Report of the Editor of the Journal 


GrEorGE W. YANCEY 
Birmingham, Alabama 


R. PRESIDENT, ladies and gentle- 
men: Needless to say, I am deeply 
moved at receiving the very kind award to 
me by our President. I have been active in 
this Association and have been a member 
of the Executive Committee since 1928. 
During that period of time I have attend- 
ed all meetings of the Executive Commit- 
tee and of this Association. I have enjoy- 
ed the work with you. 

As to the Journal, I want to say this, 
that if the Journal is worthwhile it is be- 
cause of you, because of the membership 
and the contributions that you have made 
from time to time. We do not seek out- 
side articles, so therefore the Journal is 
what you have made it and I am frank to 
say that you have done a wonderful job 
and I am deeply grateful to you and I am 
sure the Executive Committee is for your 
assistance. 

Right here, Mr. President, may I pause 
to present you, on behalf of the Associa- 
tion, a bound volume of the Journal. The 


other bound volumes have been sent to 


West Virginia. This volume contains the 
index made up by the West Publishing 
Company complimentary to the Associa- 
tion, and may I say this, that you can’t get 
any real good from having the Journal un- 
less you keep the volumes bound, and any 
of you that desire copies of Journals to 
complete your set as long as they last the 
Journal office will be glad to furnish 
same. 

At this time I am happy to present, with 
your permission, William Knepper, who 
was yesterday elected Editor of the Jour- 
nal. Bill Knepper, of Columbus, Ohio, is 
not new to you. I believe he joined the 
Association within two years after he be- 
came a member of the bar. His father be- 
fore him was active in this Association. He 
has been Chairman of the Journal Com- 
mittee. He has been a hard worker and 
has been a member of the Executive Com- 
mittee and I am sure that you will work 
with him as you have worked with me in 
the Executive Committee to keep the 
Journal moving in a forward basis. 

Bill, would you stand up, please? 
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We will now hear from our President. 
According to the by-laws and according to 
the custom it is now the duty and privi- 
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lege of our President to deliver the an- 
nual message and address and report to 
the Association. 


Report of President 


The Best Protected People 


STANLEY C. Morris 
Charleston, West Virginia 


A Trial Lawyer Looks at the 
Insurance Business 


EVER before in America were so. 


many, so much and so well insured. 

If, for example, Mr. Average Citizen, of 
Anytown, USA, contracts with one of his 
neighbors to build a house for him, the 
neighbor provides a surety of vast re- 
sources, ready and willing to guarantee 
that the building will be completed in all 
respects as agreed. Practically every busi- 
ness establishment which services his rela- 
tively modest needs protects Mr. Average 
citizen against loss in his dealings with 
it, by fidelity and surety coverage and by 
casualty insurance. Safeguarding the qual- 
ity of practically everything Mr. Average 
Citizen rides, wears or eats is products 
liability coverage. 

In the field of larger industrial and cor- 
porate enterprise, if a mountain is to be 
tunneled or a vast structure is to be built, 
not a shovelful of earth will be moved nor 
a brick be put into place unless and until 
the many required layers of construction 
agreements are liberally sandwiched with 
surety-ship and indemnity insurance con- 
tracts. 

It is, of course, true that such business 
indemnification coverages, while provided 
and paid for in the first instance by the 
furnishers of the business service involved, 
are ultimately at the expense by the buyers 
of the service. This is, however, not so 
much so in the field of negligence indem- 
nification. In that field the insurance pro- 
vided by business establishments benefits 
alike customer, prospective customer and 
casual wayfarer within the area of hazard. 
Even more numerous are the individuals 
who provide extensive casualty insurance 
protection for friends and even for 
strangers to whom they sustain neither 
present nor expected business relations. 


Many of you in coming to this meeting 
traveled from coast to coast and were seen 
in two or more widely separate cities on 
a single day. So doing you passed through 
multiple overlapping circles of insurance 
protection provided by many fellow-Amer- 
icans whom you do not know, and as it 
turns out, will never meet. 

When, therefore, you are counting your 
blessings be sure to include the fact that, 
insurance-wise, so many Americans have 
so well provided for you. 

There perhaps exists no wholly accurate 
and complete inventory of present day pri- 
vate enterprise insurance coverages in this 
country. Were the task attempted the first 
information assembled would be rendered 
obsolete before the rest could be compiled. 
Adequately to picture the current Amer- 
ican scene in that respect would require a 
moving picture, not a still. To mention 
three major fields alone, we know as of 
January 1, 1955, life insurance companies 
had at risk 237 million policies on the 
lives of our people, aggregating in amount 
more than a third of a trillion dollars. 
Nearly two-thirds of all our men, women 
and children were as of December 31, 1954, 
indemnified by private enterprise insur- 
ance against hospital, medical and surgical 
expense or income loss from disability, or 
both. And, whereas in 1900, 54 companies 
comprised the entire casualty field, writing 
$26,782,000 in annual premiums, in 1953 
there were roughly 1,000 such companies, 
writing casualty business to the tune of 
$8,684,000,000 annually. 

To the credit of the great army of motor- 
vehicle-owning Americans be it said that 
vast numbers of them have, at no incon- 
siderable cost to themselves, provided in- 
demnification for those whom a moments 
inadvertence on their part may injure. Sta- 
tistics show that in our most populous 
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sate, of the motor vehicles registered in 
/955, up to the date of the latest count 
wailable, 89.2% were insured for property 
damage and public liability. In 1952, 
96.09%, of motorists in that state involved 
in accidents, reporting to the motor ve- 
hice bureau as required by law, were also 
thus insured. 

It is fashionable, in certain quarters, at 
this time to close eyes to the plus side of 
the voluntary motor vehicle coverage pic- 
tue and speak only of the minus side. 
That this percentage of motor vehicle ac- 
cident coverage has been achieved, the 
while absolute compulsion is in effect in 
only one state, is a tribute, first, to the con- 
straining but salutary influence of the ven- 
erable liability-for-fault principle which is 
basic to the common law; second, to the 
ability, the enthusiasm and the capability 
of those who earn a livelihood by market- 
ing private enterprise insurance coverage 
in this field; and third (and more im- 
portantly, I am persuaded), to the basic 
humanitarianism, good neighborliness and 
conscientiousness of rank-and-file citizens 
who wish so to live that none shall suffer 
inadvertent harm at their hands without 
provision for such redress as they can af- 
ford. 

Approximately a third of a million 
Americans make their living by selling and 
servicing private enterprise insurance. In 
both percentage of prospects insured and 
in dollar volume of coverage their achieve- 
ments have been thrilling. 

Most of the members of our Association 
are, however, not directly concerned with 
the achievements of the insurance industry 
quantitatively. We do, year in and year 
out, play an important part in how it per- 
forms qualitatively. 

One of the factors making for high qual- 
ity of performance by the industry is the 
fact that while many of its contracts are, 
in large part, standardized, it remains 
healthily, even fiercely, competitive. Com- 
petition necessarily makes itself most felt 
in the underwriting and claim servicing 
areas, exactly where it most benefits in- 
sureds. 


More and Better Protection for the 
Premium Dollar 


_ A learned, experienced and witty federal 
judge said, some 15 years ago, that, “The 
history of insurance litigation is written in 
‘rms of struggle between policy form 
writers and the courts.” He went on to 
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say that policy writers no more than get 
an exclusion worked out than the courts 
find a way to drive through it. 

This observation might have been true 
of the long-gone past but it is now meas- 
urably outmoded. For example, the fire 
insurance industry a few years ago pro- 
pounded a new standard policy in New 
York, eliminating, as every fire insurance 
trial lawyer knows, most of the restrictions 
which have enabled him through the years 
to win a modest percentage of his contested 
cases. This new policy omitted the then 
existing title warranties and substituted 
“interest” coverage. Most of the people 
of our state were wholly unaware of this 
fact. There was, among us, no measurable 
public demand for this new policy. Yet 
the industry insisted upon substituting in 
West Virginia this liberalized policy for 
the former more restrictive statutory form, 
with no change of rates. The anachronis- 
tic “valued policy” statute remains in ef- 
fect. The highest court of South Carolina 
has recently held in Hunt v. General In- 
surance Co. of America, 87 S. E. 2d 34 
(1955), that this statutory situation, in- 
volving juxtaposition of “interest” policy 
and “valued policy”, requires excessive, 
even double, payment of losses in certain 
situations. How our highest court in West 
Virginia will rule on this problem remains 
to be seen. 

Again, an Industry Committee has to 
do, in our state, with the various supple- 
mental contract forms which may be added 
to the statutory standard form fire insur- 
ance policy. This committee is engaged 
in the continuous process of liberalizing 
these forms and endorsements. For ex- 
ample, it, within the past three years, vol- 
untarily withdrew a policy endorsement 
requiring of retail merchants the keeping, 
preservation and presentation in support 
of loss claims of books of account. Just 
recently it likewise withdrew a requirement 
limiting the amount and requiring a state- 
ment of additional insurance purchased. 
Both actions were taken without increase 
of rate. 

So well has the industry succeeded in 
these efforts that dwelling-house fire insur- 
ance is purchasable in many localities to- 
day, together with a wide fringe of extend- 
ed coverage protection, at less than the 
fire coverage alone could have been bought 
for at the turn of the century. It is hard 
to think of another American commodity 
or service of which this is true. 
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The constant effort the entire insurance 
industry is to give the insurance buyer 
more and more for his money. 

My experiences lead me to believe that, 
by and large, in no American business or 
industry are the leaders more keenly aware 
of their proper social function in the Amer- 
ican scheme of things than in the insur- 
ance field. In no industry, it is believed, 
are day-to-day practical determinations, in 
given service situations, more informed by 
good conscience and sound ethics. 

The millions of insurance buyers and 
the many more millions who constitute 
their obligees and claimants “never had 
it so good.” ‘They get many services above 
and beyond what their policies provide. 

Insurers today maintain sound industry 
information programs. Life companies of- 
fer effective health education. Fire insur- 
ance companies carry on extensive preven- 
tion work. The casualty companies have 
splendid driver education and highway 
safety programs. 

All these, and more importantly still, 
generally fair and adequate servicing of 
contracts are increasingly enhancing the 
prestige of the industry as a whole. A ca- 
ualty insurance executive recently point- 
ed out that opinion polls taken on a some- 
what comparable basis in 1943 and 1953 
indicated an increased understanding and 
appreciation on the part of the American 
public of the services of the insurance in- 
dustry. Forty-four state legislatures have 
been in session this year. Little harmful 
legislation has resulted. By and large, the 
insuring public knows and likes what it 
gets. 


The Trial Lawyer's Place in the 
Service Picture 


Now a look at the service ultimately ren- 
dered the insurance buying public, its ob- 
ligees and beneficiaries, in the form of 
proper claims adequately met and improp- 
er claims successfully resisted. 

You among my hearers who are insur- 
ance company trial lawyers are validly dis- 
tinguished. Insurance company claim offi- 
cers are perhaps the shrewdest buyers of 
legal services in the world. 

It would seem that there are many less 
demanding vocations than that of the de- 
fense trial lawyer. In recent years we have 
trial lawyers who, in the important per- 
sonal injury field, represent only plaintiffs. 
They have chosen a specialty made attrac- 
tive by a plaintiff's inherent advantages. 
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Ours is distinctly, in such cases, the “hot 
side” of the table. And our clients also 
feel this heat. 

Yet, after more than a third of a cen. 
tury of general client caretaking, with em. 
phasis on trials, representing many types 
of clients, including a fairly extensive and 
active representation of insurance compa- 
nies, I can say that never have I been ask- 
ed by a responsible insurance executive 
even when faced with cases of very adverse 
potential—to suborn a witness or to engage 
in other disreputable or unethical conduct. 
And I venture the opinion that such has 
also been your experience. 


Fair Evaluation of Claims 


Enlightened insurance company man- 
agement today expects of its chosen trial 
lawyers in each community much more 
than skill in courtroom tactics. This man- 
agement is as desirous of seeing to it that 
just claims are fairly compensated as it is 
in seeing that other types of claims are 
defeated or properly and justifiably min- 
imized. More and more such management 
looks to the local trial lawyer to keep it 
out of unwarranted litigation as well as 
win the case which, in fairness to the prem- 
ium payer, the stockholder and the count 
less others presently or later to become 
interested in the funds available for loss 
payment, should be defeated or minimized. 

The charge is not infrequently made 
that insurers are unduly litigious. This is 
certainly not true of the fire insurance 
industry. A July, 1950, survey, the latest 
available,’ embracing a random selection ol 
stock fire insurance companies, yielded the 
following: 


RATIO OF FIRE INSURANCE CLAIMS 
LITIGATED TO CLAIMS INCURRED 
—YEAR 1949 


Percentage of all premiums writ- 


ten, nationwide, covered by 
survey 

Claims reported to participating 
companies 

Number of these claims in litiga- 
tion Dec. 31, 1949 326 

Percentage of total 1949 claims : 
in litigation 38 1000% 


1,249,728 


At the same date there were pending 
917 cases arising from claims occurring 1 

‘Bulletin No. 1663. National Board of Fire Um 
derwriters, July 12, 1950. 
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years prior to 1949, or, all told, a total of 
only 1,243 cases pending on December 31, 
1949, a figure less than 1/10 of 1% of the 
number of claims reported for the single 
vear 1949. 

Again, it is submitted that, while neces- 
arily involved in more litigation than fire 
insurance companies, a careful and un- 
biased review of the facts will reveal no 
undue litigiousness on the part of casualty 
insurers generally. 

The only study of ratio of number of 
daims to number of litigated cases, com- 
parable to that for the fire insurance field 
which I have quoted, which has come to 
my notice has been made by a Pacific 
Coast casualty industry association.’ Cali- 
fornia, Oregon and Washington have ap- 
proximately 16,000,000 people. In_ those 
states there were approximately 219,000 
traffic accidents resulting in property dam- 
age, personal injury, or both, in the 17 
months beginning January 1, 1954, and 
ending May 31, 1955. Other types of acci- 
dents, such as those occurring in homes, 
are not reported to public authorities as 
are traffic accidents. Hence it is impossi- 
ble to determine accurately the number of 
such accidents which occurred in_ these 
three states in the same period of time. 

Insurers which together wrote approxi- 
mately two-thirds of the total casualty pre- 
miums collected in those months in the 
three states involved actually tried 981 
cases growing out of all types of accident. 
If the companies writing the other third 
of the total casualty premiums collected 
in those months defended a like percent- 
age of the claims made against them, the 
total claims actually coming to trial was 
but 1308. The percentage of claim cases 
tried of accidents occurring was therefore 
minuscule. 

The results actually achieved in the 
cases defended by the carriers whose re- 
sults are included in the study show that 
good judgment was used in selecting cases 
to defend. The following tabulation re- 
flects the outcome of every such case ac- 
tually tried: 


TRIAL RESULTS REPORT—PACIFIC 
COAST STATES 


January 1954 through May 1955 


114 More than plaintiff's demand 
26 Amount of plaintiff's demand 


_ 


ence Insurance Information News, June, 
IID. 
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211 More 
mand 

21 Amount offered 

49 Less than offered 

560 Defense verdicts 

981 Total number of cases reported 


than offered—less than de- 


Nationwide studies of this sort would, 
of course, yield figures of more mathema- 
tical and actuarial significance. For the 
area and the period covered however, these 
figures seem to indicate that (1) casualty 
insurers in this area must maintain a rea- 
sonable attitude toward proper claims, (2) 
court calendars of these three populous 
states could hardly have been unduly con- 
gested by the trial of that number of cases, 
and (3) the insurance bar of California, 
Oregon and Washington must have done a 
reasonably competent job in the defense 
of the cases litigated. 

Another encouraging aspect of the sit- 
uation is the fact that the results obtained 
by the insurers in handling the cases se- 
lected for defense progressively improved 
during the 17-month period involved. 
This improvement may depend upon a 
number of circumstances. Among them is 
in all probability, the fact that casualty 
insurers operating in the area have carried 
on an intelligent program of policy-holder 
and public education both in safety and 
in the economics of the private enterprise 
insurance system. Such public informa- 
tion programs certainly offer great promise 
for the future. 

Bear in mind that claimants were able 
in this large area, during this considerable 
period, to procure out-of-court adjustments 
of a very high percentage of their claims. 
The fact that defendants did well in court 
in the small percentage of cases defended 
does not tend to rebut, but, on the con- 
trary, supports the belief that the overall 
results arrived at by adjustment and by 
court trials, together, reasonably approxi- 
mate fairness to all concerned. 

These figures serve, moreover, to encour- 
age those of us who believe in the liability- 
for-fault principle, the jury system, the in- 
tegrity of our courts and the overall sound- 
ness of the American administration of jus- 
tice according to law. 

The doleful charge is sometimes made 
that our courts are today chiefly charac- 
terized, in tort matters, by “the search for 
a solvent defendant”, with a continuing 
extension by such courts of vicarious liab- 
ility doctrines, and by other tenuous re- 
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covery theories, thus gravely weakening 
the heretofore basic concept of liability 
only for fault. The further statement is 
sometimes made that such considerations 
have corroded jurors’ sense of justice to 
the point where it is hazardous and some- 
times unwise to defend even flagrant non- 
liability cases. There is undoubtedly some 
basis for such complaints. Vide the occas- 
ional, but too frequent, wholly unjustified 
recovery, the sometimes grossly excessive 
verdict. Such verdicts stimulate unwar- 
ranted demands and promote unwarranted 
litigation. 

Here, again, however, it is believed that 
we have a tendency to over-emphasize the 
minus factors. There is widespread con- 
cern among defense counsel and their 
clients about some of the techniques used 
by the winners of these large verdicts. 

No doubt every one of you has used 
audio-visual material in the trial of your 
cases since perhaps the beginning of your 
practice. Feeding ideas into the eye and 
the ear at the same time is a time-honored 
and routine technique of the pedagogues. 
This method was widely and wisely used 
by our armed forces in World War II. Nat- 
urally, it was a success. Armed forces 
trainees, of whatever educational back- 
ground, picked up the complicated mate- 
rial they were being taught with astonish- 
ing rapidity where this method of teaching 
prevailed. 

Since World War II, labeled with a new 
catch word, the audio-visual method of pre- 
senting the facts of law action to a jury 
has come into wide use by plaintiff's at- 
torneys. It is only one factor, and probably 
a minor one at that, in the more than ade- 
quate verdict. Neither it nor any other 
technique in use in our courts today is, 
however, comparable in litigation to either 
the thermal or the hydrogan bomb in mod- 
ern warfare. 

Intelligent and adequate preparation, 
well-considered, capable and zealous pres- 
entation of the facts of a case can still be 
depended upon to yield rational results 
most of the time in most localities. There 
is little justification for widespread jury- 
phobia. 

Where courts and jury commissioners see 
to it that the right type of citizens are 
chosen for jury duty, the historic jury sys- 
tem still affords, by and large, a depend- 
able means for forensic fact finding. It 
also serves the desirable purpose of keeping 
the courts close to the people and the 
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people close to the courts. It is believed 
that the good common sense of Americans 
will assure this system, still, a considerable 
period of useful life. 


What of the Trial Lawyer’s Future? 


Within the span of the professional prac- 
tice of most of us we have seen the bur. 
geoning of administrative tribunals. To 
the lawyers well qualified in their respec- 
tive fields of jurisdiction, practice before 
these tribunals has great attractions. Again, 
more and more lawyers have come to de. 
vote their entire time to advising impor- 
tant clients and participating in their day- 
to-day business decisions in executive, or 
quasi-executive, capacities. The result js 
that a constantly diminishing percentage of 
lawyers hold themselves out as jury or 
courthouse practitioners. 

I have already adverted to the fact that 
by whatever obscure inner urge compelled, 
the defense trial lawyer has chosen a rig- 
orous way of life. It requires at least a 
modicum of that something which sends 
men against the sea or clambering danger- 
ously up high mountains. 

There will, therefore, likely in the fu- 
ture be an even smaller percentage of law- 
yers capable and willing in the field which 
has claimed so much of the interest and 
effort of most of you. You who have prov- 
en yourselves in this exacting activity will 
still be needed, as will many younger men 
who can and will qualify for like work. 

Those of us who are trial lawyers may, 
therefore, look to the future with a reason- 
able degree of optimism. If we but utilize 
this Association and other like means of 
on-the-job self-education there is good rea- 
son to believe that our insurance company 
clients will require our services for quite a 
long time to come. To contribute some- 
thing to the efficacy of the multivle ser- 
vices to the American people rendered by 
the present-day insurance industry is to be 
of genuine service to our fellowmen. (Ap- 
plause.) 


PRESIDENT MORRIS: We are privi- 
leged to have with us today a distinguished 
member of our Association who is both a 
legal and executive officer of one of our 
great insurance companies. He is a native 
of South Carolina, a graduate of The 
Citadel and of New York University Law 
School, and a member of the New York 
Bar. 

Before entering upon his law career he 
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studied at the University of Poitiers in 
France and was assistant professor of 
French at the University of South Caro- 
lina. 

After a few years in the claim depart- 
ment of the Aetna Casualty & Surety Com- 
pany in New York City, he stopped off for 
afew years in St. Louis with the American 
Automobile Insurance Company. He is 
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now vice-president and claims counsel of 
the Fireman’s Fund Insurance Group in 
San Francisco. He keeps himself fit for the 
exacting duties of his position by such hob- 
bies as trout fishing and traveling. 

It is a pleasure to present to you at this 
time Mr. C. A. DesChamps, Indemnity 
Claims Counsel of the Fireman's Fund In- 
surance Company of San Francisco. 


Lawyers’ and Accountants’ Professional Liability 


C. A. DesCuamps, Vice-President, Fireman’s Fund Group 
San Francisco, California 
and 
GeEorGE N. SHEILD 
San Francisco, California 
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ATTORNEYS 


NE day within the past several months 

a San Francisco newspaper account 
detailed an action instituted by a client 
against a well known local firm of attorneys 
for damages resulting from the dismissal 
of her personal injury action when the at- 
torney handling the case failed to appear 
in court on the trial date. The fact that the 
firm involved had a prominence which 
transcended mere local recognition, caused 
the news to be received with somewhat 
mixed feelings and to become the subject 
of varied comments and speculation in 
legal circles. Without the necessity of re- 
viewing the details of the firm’s default or 


the reasons therefore, it is sufficient to say 
that the settlement of the client's action in- 
volved a payment in the neighborhood of 
$15,000 which caused even more local 
comment. 

The impact of such a case is bound to 
evoke some thought on the subject of the 
consequences of an attorney’s breach of 
duty toward his client. A mental review 
of the cases appearing either in the news, 
or of which they have heard privately on 
occasion, is perhaps involuntarily thrust 
upon the other members of the Bar, and 
something of a resolve may be formed to 
again look into the nature of their obliga- 
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tions to their clients, a subject perhaps not 
too carefully considered since law school 
days. 

The purpose of this paper is to provide 
such a review and at the same time indi- 
cate the development of the legal responsi- 
bility of one of the relatively newer skilled 
professions, that of public accounting. The 
announced title conceivably embraces all 
forms of liability, including criminal and 
disciplinary action (suspension or disbar- 
ment), in the case of the attorney; or in the 
case of the accountant, loss of the C.P.A. 
Certificate and inability to practice before 
the Securities and Exchange Commission 
because of dishonest or fraudulent conduct. 
However, conceding the inherent honesty 
and integrity of the vast majority of both 
professions, the comments herein will be 
confined to civil responsibility arising from 
the conduct of business entrusted to their 
care in the course of every day practice. 

Failure to properly discharge duties in 
this regard is sometimes called malpractice 
and is viewed in the light of general tort 
liability, although it may arise in a breach 
of contract. The term is commonly thought 
of in connection with the defections of 
members of the medical professions, who 
are, at least numerically (according to the 
Digests), most frequently involved in such 
actions. But when suits began to be filed 
against doctors for negligence in this coun- 
try, (“Negligence was scarcely recognized 
as a seperate tort before the earlier part of 
the nineteenth century.”—Prosser on Torts, 
p. 170), similar actions against attorneys 
followed rather closely. The first reported 
case involving a physician appears to be 
Cross v. Guthery, 2 Root (Conn.) 90, (1794), 
and an attorney was sued in Stephens v. 
White, 2 Wash. (Va.) 203, in 1796. Ap- 
parently it was not until 1905 in Smith v. 
London Assurance Corp., 109 App. Div. 
882, 96 N.Y.S. 820, that an accountant as 
such was charged with negligence in his 
profession. 

The fundamental bases of liability for 
want of skill and breach of duty toward 
the client or patient, in the case of attor- 
neys and physicians, were developed main- 
ly by the early leading cases, and the rules 
which these cases set forth are still applied 
to actions of recent origin. A re-study of 
the principles of the early cases can assist 
the practitioner in maintaining the high 
standards enjoined by the profession. Doc- 
tors and lawyers, in their every day activi- 
ties are being called upon to practice pre- 
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ventive medicine and preventive law to 
keep their clients healthy physically, so. 
cially, and economically. But on occasion, 
a certain amount of self diagnosis for the 
professional man may be in order. 


I. THE ATTORNEY’S POSITION 


It is universally conceded that attorneys 
are officers of the courts embraced within 
the jurisdictions in which they are are ad- 
mitted to practice, Treat v. Tolman, 113 
Fed. 892; In re Maine, 121, Mich. 603. The 
attorney is the intermediary between the 
court and his client and, in a sense, the 
general public, to aid in the proper admin- 
istration of justice. This status follows 
upon the various requirements which he 
must fulfill before he is accorded the right 
to practice law. This right is not a natural 
one. Thorn v. Lawson, 6 Tex. 240; a liberal 
general education is generally required, 
Matter of Moore, 108 N.Y. 280; all states 
prescribe a course of legal education or 
legal experience in varying degrees, 5 Am. 
Jur. 276; and examinations to determine 
whether the applicant possesses the re- 
quired educational qualifications, are pre- 
scribed, In re Branch, 70 N.J.L. 537; 57 
Atl. 431. No less important in insuring the 
faithful and honest transaction of the busi- 
ness of an attorney is proof of good moral 
character and his application for admission 
to practice will be denied if the attorney is 
deemed deficient in this requisita, /n re 
Application For License to Practice Law, 
67 W.Va. 213, 67 S.E. 597. 


Having once been granted the privilege 
of practicing law, the attorney is permitted 
to exercise certain court functions although 
he is not generally considered a public of- 
ficial in the ordinary, nor in the strict 
sense of the term, Cohen v. Wright, 22 Cal. 
293; In re Robinson, 131 Mass. 376. But 
since the busy court must rely on him for 
the carrying on of many of the important 
duties and responsibilities of the court it- 
self and for the benefit of litigants, for his 
failure in this respect the court may de- 
prive him of his privileges, People ex rel. 
Karlin v. Culkin, 248 N.Y. 465, 162 N.E. 
487; In re Herron, 298 Pac. 474 (Cal). In 
breaching the high standards which he has 
sworn to uphold upon his admission to 
practice, the attorney may have a criminal 
responsibility suffer revocation of his li 
cense, permanently or temporarily, become 
civilly liable to his client for damages, or be 
exposed to a combination of these penal- 
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ties. Strict responsibilities follow upon the 
exercise Of the privilege of the practice of 
law. 


Il. THE LAWYER'S DUTY 


A. Basis of Legal Liability. 

In the course of its opinion relating to 
allowable proof of negligence in an action 
against an attorney, a California Court 
said: “If this were not the rule attorneys 
would be placed in a special class in that 
they, unlike other persons, would be freed 
from liability for certain damages directly 
and proximately caused by their negti- 
gence. There is no reason for placing them 
in such a special class,” Pete v. Henderson, 
269 P (2) 78. The same thought was ex- 
pressed in Gimbel v. Waldman, 84 N.Y.S. 
(2) 888. No cases have been found which 
accord attorneys any inherent exemption 
from their negligence. 

In accordance with general principles of 
tort liability, it is generally held that an 
attorney may become liable in an action 
for damages for negligence if he fails to use 
a reasonable degree of skill, care, and pru- 
dence in the performance of his profes- 
sional duties, National Savings Bank v. 
Ward, 100 U.S. 195; Flynn v. Judge, 133 
N.Y.S. 794; Gambert v. Hart, 44 Cal. 542; 
Goodman v. Walker, 30 Ala. 482. Assum- 
ing the existence of a legal duty to the 
plaintiff based on an attorney and client 
relationship, the negligent act or omission 
must generally be below the standard of 
care and skill of members of the profession 
in the particular locality of practice. It 
has been stated that the duties and lia- 
bilities of attorney and client may be com- 
pared to those existing between physician 
and patient, Citizens Loan, etc., Assur v. 
Friedley, 123 Ind. 143, 23 N.E. 1075. But 
the skill to be exercised need not be greater 
than that of the average practitioner. Thus 
in Gambert v. Hart, (supra) the defendant 
attorney in failing to present a certified 
statement prior to seeking a new trial for 
the plaintiff client lost the right to such 
trial. The attorney by way of defense 
pleaded that the law governing the client's 
case Was uncertain in any event, and it was 
beyond the ability of anyone to predict the 
outcome of the litigation and that his client 
probably would not win. But the court 
held that the attorney's failure to comply 
with a well established procedural require- 
ment familiar to all practitioners in the lo- 
cality prevented a determination of the 
client's rights, and, in view of subsequent 
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decisions, the client probably would have 
prevailed. 

Since the relation to the client depends 
on the nature of the employment, the scope 
of such employment may delimit the attor- 
ney’s liability. Thus in Fenaille v. Coudert, 
44 N.J.L. 286, the attorneys in New York 
were engaged to prepare a contract for the 
construction of a building in New Jersey. 
They neglected to advise the client of the 
necessity of filing the contract in the place 
of construction as a protection against me- 
chanics’ liens. In holding the attorney not 
liable for the omission the court said: “In 
assuming the employment (of the attor- 
neys), the skill and knowledge they pro- 
fessed must be considered with reference to 
the locality of their practice. In the ab- 
sence of any express declaration on the 
subject, they will have held themselves out 
as possessing such skill and knowledge as 
attorneys practicing (in New York) might 
reasonably be supposed to possess, and no 
more. As attorneys of New York they are 
not presumed to know the laws of a foreign 
state, nor did they impliedly undertake that 
they had such knowledge, by accepting an 
employment which . . . was in terms limit- 
ed to drawing a contract in all respects 
binding between the parties.” 

On the other hand, since the law implies 
a promise that the attorney will use reason- 
able care and diligence in the management 
of the business entrusted to him, McCull- 
ough v. Sullivan, 102 N.J.L. 381, 132 Atl. 
102, he will be held accountable for full 
performance of his contract. In Degen v. 
Steinbrink, 236 N.Y. 669, 142 N.E. 328, 
the attorney defendant undertook to file 
chattel mortgages in certain foreign states; 
the acknowledgement on the New Jersey 
copy was defective under its law, and the 
Connecticut copy did not properly cover 
the goods. In holding the attorney liable 
for breach of implied contract, the court 
pointedly remarked that if the attorney 
was incapable of rendering the service to 
his client in a proper manner, he should 
never have undertaken the work.’ 

Some cases have required proof of gross 
negligence or gross ignorance amounting 
to wilful misconduct. Pennington v. Yell, 
11 Ark., 212; Hoover v. Shackleford, 23 
Miss. 520, but these decisions appear op- 
posed to the weight of authority. 


See also In re Danford, 157 Cal. 425, 108 Pac. 
$22; Milber v. Whelan, 158 Ill. 544, 42 N.E. 59; 
National Hollow Brake Beam Co. v. Bakewell, 
224 Mo. 203, 123 S.W. 561; Klein v. Borchert, 89 
Minn. 377, 95 N.W. 215. 
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Lack of skill and ordinary negligence ap- 
parently must be established by the facts of 


the particular case involved and this is — 


usually for the jury. In some cases the ne- 
glect seems so apparent that it is surprising 
that the matter was left to the jury; but 
leaving the fate of the lawyer like that of 
the physician to laymen seems well estab- 
lished. For example, in O’Neill v. Gray, 
30 F. (2) 776, (C.C.A. 2d Circ.) the law- 
yer was sued for his negligence in prose- 
cuting a wrongful death action; he filed 
the action against a gorporation which was 
in fact a partnership‘and, failing to amend, 
allowed the statute of limitations to run. 
In Werle v. Rumsey, 278 N.Y. 186, 15 N.E. 
(2) 572, the client held a mortgage securing 
a loan which was obviously tainted with 
usury; in connection with a proposed fore- 
closure the attorney advised that all that 
was needed to prevent the mortgagor de- 
fending on the ground that the loan was 
usurious, was an “estoppel certificate’ (as 
is public policy did not exist!) Yet in both 
cases the jury passed on the question of 
reasonable care. 

The general test (if such can be estab- 
lished) of what constitutes negligence in- 
sofar as an attorney is concerned is rather 
well put in Waugh v. Shunk, 20 Pa. St. 130: 
In substance it is—The want of ordinary 
skill is ordinary negligence. Ordinary skill 
means the degree which men engaged in a 
particular art usually employ. Gross neg- 
ligence is the absence of slight skill. If 
therefore, an artisan who undertakes a 
piece of work which he professes to under- 
stand, is liable only for gross negligence, he 
is bound to bring only slight skill to its 
execution, which is a conclusion opposed 
to all authority. But if he is bound to em- 
ploy ordinary skill, as reason and the auth- 
orities teach, he is liable for more than 
gross negligence, or wilful misconduct . . . 
he is liable for whatever imperfection and 
failure result from want of that measure of 
skill. (See Thornton, Attorney p. 550). 

And since lack of the required skill may 
be due to ignorance of the applicable law 
it behooves even the busy practitioner to 
make some effort to keep abreast of legal 
literature and take time to review funda- 
mental concepts in the law. The court in 
Hillegass v. Bender, 78 Ind. 225, points out 
that “the attorney will be liable if his 
client’s interests suffer on account of his 
failure to understand and apply those prin- 
ciples of law that are well established and 
clearly defined in the elementary books or 
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which have been declared in adjudged cases 
that have been duly reported and published 
a sufficient length of time to have become 
known to those who exercise reasonable di- 
ligence in keeping pace with the literature 
of the profession.” 

In passing it may be of interest to note 
that while ordinary negligence may form 
the basis of a cause of action against an 
attorney, Waln v. Beaver, 161 Penn. St. 
605, 29 Atl. 114, breach of contract js 
sometimes the foundation of the suit. Dru- 
ry v. Butler, 171 Mass. 171, 50 N.E. 527. 
And, of course, where the attorney actively 
deceives the client with known false repre- 
sentations in order to derive some personal 
benefit, fraud is the gist of the action, 
Cleine v. Englebrecht, 41 N.J. Eq. 498, 5 
Atl. 718. But a further basis of liability 
suggest itself, namely, so-called construc- 
tive fraud, sometimes referred to as “negli- 
gent misrepresentation” where actual 
scienter is lacking. Two cases intimate that 
such constructive fraud alone may warrant 
recovery. In Chavis v. Martin, 211 Ark. 80, 
199 S.W. (2) 598, an attorney commis- 
sioned to do so, purchased from the State 
for his client, lands which were subject to 
liens held by improvement districts, and 
which he knew, or should have known 
might be subject to such liens; he failed to 
check for such encumbrances and impliedly 
represented that the title was in order. The 
client sued on the theory of negligence and 
also fraud. The court in holding for the 
client did not clearly state upon which 
basis it awarded damages but did say that 
“a breach of duty is constructive fraud and 
sufficient” to bring the action. Likewise a 
failure to disclose an important matter of 
fact may be a negligent misrepresentation. 
In Holland v. Brown, 66 S.W. (2) 1095 
(Tex.), the attorney drew A CONTRACT 
FOR THE PURCHASE OF SECURITIES 
IN THE FORM OF AN ABSOLUTE 
TRANSFER. The client accepted it believ- 
ing it constituted a revocable option. The 
court held that the withholding by the at- 
torney as to the nature of the form of the 
instrument was in the nature of a fraud. 
These decisions appear to turn upon the 
point that where by reason of superiol 
knowledge or skill the plaintiff has espect- 
ally sought the defendant’s opinion for the 
purpose of relying upon what he had a 
right to regard and what the defendant 
held out as expert opinion, a fraudulent 
representation thereof will be actionable 
irrespective of the defendant's fault. The 
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choice of any of the several bases of lia- 
bility will, of course, be determined, with 
a view to the locally applicable law re- 
garding the bar of the statute of limita- 
tions, requirements of proof, damages, etc. 

But if the courts hold the attorney to a 
certain degree of skill and learning as well 
as performance, they also adhere to what 
was said in Montriou v. Jeffrys, 2 C & P 
118, 12 E.C.L. 50: “God forbid that it 
should be imagined that an attorney, or a 
counsel, or even a judge, is bound to know 
all the law,” a statement which has been 
further refined to: “Attorneys do not guar- 
antee that their judgment is infallible.” 
Mecartney v. Wallace, 214 Ill. App. 618, 
and in the language of the profession: 
“The lawyer is not an insurer.” As the 
court said in Babbitt v. Bumpus, 73 Mich. 
331, 41 N.W. 417: “The fact that the best 
lawyers in the country find themselves mis- 
taken as to what the law is, and are con- 
stantly differing as to the application of the 
law to a given set of facts, and even the 
ablest jurists find themselves frequently dif- 
fering as to both, shows both the fallacy 
and danger of any other doctrine; and 
especially is this so as to questions of prac- 
tice, and the construction of statutes,” so 
it is recognized that advice given in good 
faith and in an honest belief of its sound- 
ness but which amounts to an error in 
judgment, is not necessarily actionable. In 
view of the uncertainties of litigation 
known to all of the profession and the fail- 
ings of human nature exemplified by 
clients who, even in good faith, withhold 
essential facts, it is hardly necessary to cite 
authority for the fact that the attorney will 
not be held accountable for lack of success 
in litigation or other proceedings; the 
soundness of his opinions; new or unsettled 
questions in law; a decision of the court of 
last resort of his state as being the correct 
declaration of the law; misstatement of 
facts by his clients; or the validity of a 
properly drawn instrument, etc., if he has 
exercised a reasonable degree of care in the 
matter. 


B. The Relationship of Attorney and 
Client. 


_Since the attorney’s duty in his profes- 
sional capacity is only to his client, one of 
the requisites to be shown in maintaining 
an action against the attorney is that the 
attorney-client that the attorney-client rela- 
tion exists, Lawall v. Groman, 180 Pa. 532, 
37 A. 98. This relation is created by the 
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engaging of-an attorney to advise a client 
in relation to his rights, duties and lia- 
bilities, or to conduct litigation.’ 

The burden is upon the plaintiff to 
prove as well as plead that the relation of 
attorney and client existed with the de- 
fendant attorney regarding the subject mat- 
ter of the litigation, Cleveland v. Crom- 
well, 128 App. Div. 237, 112 N.Y.S. 643. 
This may be illustrated by the case of Mc- 
Gregor v. Wright, 117 C.A. 186, 3 P. (2) 
624. In this case the plaintiff had been ap- 
pointed as trustee in bankruptcy on the 
recommendation of the defendant attor- 
neys who also represented certain creditors 
of the bankrupt estate. They were also ap- 
pointed as special attorneys for the plaintiff 
trustee who in addition had other regular 
attorneys. In the suit the plaintiff alleged 
that the defendant attorneys had _negli- 
gently advised him regarding the handling 
and disposition of certain of the bankrupt 
estate property and that as a result he had 
been removed as trustee, all to his damage. 
The defendant attorneys admitted that 
they had conferred with the _ p!aintiff 
regarding certain matters pertaining to 
the estate but that they did not act as 
attorneys for him personally but for the 
estate, and further, that the plaintiff had 
been removed because of his own miscon- 
duct. The court found that plaintiff had 
made no complaint as to advice given him 
by defendant under their special appoint- 
ment as counsel for the estate, and that 
there was no evidence that they had ad- 
vised him to do the things which he alleged 
although they had had casual conversation 
regarding transactions in the bankrupt es- 
tate. The court said: 


“Treating it as a case of negligence it 
is necessary for plaintiff to allege and 
prove four things: First, that there ex- 
isted the relationship of attorney and 
client; second, that in connection with 
such relationship advice was given; third, 
that he relied upon such advice and as a 
result thereof did things that he would 
not otherwise have done; fourth, that as 
a direct and proximate result of such ad- 
vice and the doing of such act he suf- 
fered loss and was damaged thereby. In 
looking for the proof under this align- 
ment, some form of employment, either 
express or implied, must be shown. 


*Blackman v. Webb, 38 Kan. 668, 17 Pac. 464; 
Smth v. Black, 51 Md. 247. In re Greer, 52 Ariz. 
385. 
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There can be no recovery unless such 
employment is shown or the evidence of 
some duty which has been negligently 
performed.” . . . “A complete reading of 
the transcript of the evidence will dis- 
close that defendants were placed in a 
position where they had the opportunity 
to and could have advised plaintiff. They 
did not however advise him concerning 
the business pertaining to the trust estate 
and no employment was ever had save in 
the special matter .. .” 


III. THE EXPOSURE OF THE ATTOR- 
NEY TO HIS CLIENT AND TO 
THIRD PERSONS 


A. Liability to Client. 


1. Failure to Follow Instructions. While 
the manner of conducting litigation is gen- 
erally held not subject to the client's in- 
structions, Moulton v. Bowker, 115 Mass. 
36, it is nevertheless the duty of an at- 
torney to follow his client’s instructions, 
particularly with reference to the taking 
of proper legal steps initially to protect the 
client’s interest and in instituting litiga- 
tion promptly. This dereliction of duty 
appears to be one of the most common 
sources of litigation between attorney and 
client. A case in point is Lichow v. Sowers, 
334 Pa. 353, 6 Atl. (2) 285. In this case the 
defendant attorney was instructed to pre- 
pare and file a certain petition for relief 
from the terms of an equity decree against 
the client. The attorney did not do so, nor 
even appear, on behalf of the plaintiff 
client who was adjudged in contempt for 
failure to observe the decree. The attorney 
defended on the ground that he felt such 
action would be useless. The court in hold- 
ing the attorney liable for a negligent de- 
reliction indicated that strict compliance 
with the client’s instructions was essential 
and that as long as the attorney had been 
employed to perform certain acts on behalf 
of the client it was his duty to do so. 

Another case illustrative of the situation 
wherein the attorney although specifically 
employed seeks to substitute his own judg- 
ment for that of the client is that of Lally 
v. Kuster, 177 Cal. 783, 171 P. 961. Here 
the defendant attorney was employed to 
collect a note secured by a mortgage and 
filed action on the note. However, he de- 
layed bringing the matter to issue until it 
was dismissed for lack of prosecution. The 
action was filed in October of 1907 and in 
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the early part of 1908 the client instructed 
the attorney to obtain a judgment as 
promptly as possible. From then until 1912, 
when the action was dismissed, the attor- 
ney periodically advised a course of delay 
in spite of the client’s repeated directions 
to reduce the matter to a judgment, the at- 
torney indicating that he anticipated that 
an adverse witness might die and thus im- 
prove his client’s chances of being success. 
ful in the foreclosure action. The court 
awarded the plaintiff damages in the 
amount that would have been recovered in 
foreclosure proceedings indicating that 
there was no excuse for the attorney's 
negligent and willful disregard of the 
client’s instructions. 


Since the attorney is acting as agent for 
the client in such matters and is bound by 
agency principles, any express instructions 
of the client must be observed strictly and 
to the letter. In the case of Ramage v. 
Cohn, 124 Pa. Super. 525, 189 Atl. 496, the 
plaintiff's attorney received a check in set- 
tlement of a suit, the check payable jointly 
to the plaintiff and a co-plaintiff. The at- 
torney was instructed by the plaintiff not 
to deliver the check, which had been en- 
dorsed, to the co-plaintiff until the attor- 
ney had obtained from the co-plaintiff the 
plaintiff's share of the recovery. The at- 
torney however, took it upon himself to 
trust the co-plaintiff to remit the full 
amount demanded by the plaintiff, but 
nevertheless received less than that de- 
manded. Although the attorney contended 
that his actions were performed in the 
light of reasonable care the court pointed 
out that the basis for the client's com- 
plaint was breach of the attorney's duty 
and that therefore the matter was one lor 
the jury. 

In W. L. Douglas Shoe Company v. Roll- 
wage, 63 S.W. (2) 841 (Tex.) the attorney 
in representing the plaintiff, a foreign 
corporation, was instructed to garnish 
money due a debtor of the plaintiff from a 
certain insurance company. The attorney 
informed his client that he did not think 


that he could garnish the funds until he 
had obtained a judgment against the 


debtor. He maintained this attitude in 
spite of correspondence addressed to him 
by his client in which it was pointed out 
that garnishment is an almost universal 
auxiliary remedy employed prior to judg- 
ment. Nevertheless, as the result of the at- 
torney’s delay the money recovered {rom 
the debtor was considerably less than the 
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amount due the plaintiff. The attorney 
was held liable for the loss. 

The same rule applies in that even 
though he may be acting gratuitously, the 
attorney once he undertakes performance 
for the client is responsible to the same ex- 
tent as an agent for hire, Lawall v. Gro- 
man, 180 Pa. 532, 37 A. 98. 

As a corollary to the foregoing rule, an 
attorney may become liable for acting with- 
out authority and in the absence of any af- 
firmative violation of instructions. Thus 
in Vooth v. McEachen, 181 N.Y. 28, 73 
\.E. 488, the attorney without authority 
compromised a claim of the client and his 
action was held a breach of duty although 
damages were limited to the amount of the 
fee retained. Also in Cornell v. Edsen, 78 
Wash. 662, 139 P. 602, the attorney took it 
upon himself to dismiss an action previous- 
ly filed for the client and advised the 
dient that the matter had been decided ad- 
versely. In the meantime, the statute of 
limitations had run on the cause of action. 
In this case also the court awarded damages 
for breach of contract. This was in the 
absence of any showing of affirmative 
wrongdoing. 

Not only must the attorney follow the 
client’s instructions faithfully and refrain 
from taking any action adverse to the 
client’s interest without authority from the 
client but he must continue the relation- 
ship once established and see the whole 
transaction through. Thus it was held in 
Mirich v. Underwriters at Lloyds, 64 C.A. 
(2) 522, 149 P. (2) 19, that an attorney ap- 
pointed by an insurance company to de- 
fend a doctor in a malpractice action does 
not have the right to abandon the defense 
even after the insured’s misrepresentation 
in obtaining the insurance policy became 
known to the insurer and it was further 
held that his continuing in the defense 
could not be construed as a waiver on be- 
half of the insurance company of its right 
to rescind the policy. Also an attorney in 
wrongfully withdrawing from an action 
may lose his retaining lien (where such is 
allowed) on the client’s papers which are 
involved in the suit, Goldman v. Rafel 
Estates, Inc., 58 N.Y.S. (2) 168. 


2. Representing Conflicting Interests. It 
may be stated as a general rule that an at- 
‘orney cannot represent conflicting inter- 
‘ts or undertake the discharge of incon- 
sistent duties and if he does so he may be 
teld liable for loss suffered by one of the 
parties due to the attorney’s failure to 
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make proper disclosure. This rule may be 
said to constitute a modification of the re- 
quirement that an attorney continue the 
conduct of his client’s business to its proper 
conclusion since it is obvious that should 
his interest be initially, or later become, 
adverse to his client he has no right to use 
his position for his personal advantage in 
dealing with others who may be considered 
adversaries in the matter, Davant v. Lamb- 
din, 135 Fla. 700, 186 So. 201. Thus in 
U. S. Savings Bank v. Pittman, 80 Fla. 423, 
86 So. 567, the attorney was hired to fore- 
close a mortgage and then, although the 
mortgage debt was settled by the giving of 
a deed to the property, the attorney never- 
theless proceeded to and had the final de- 
cree of foreclosure entered, which action 
would allow him a higher fee than the 
client was willing to pay. This was done 
in spite of the fact that the client did not 
wish to go ahead with the foreclosure ac- 
tion. The court held that here the attor- 
ney should have withdrawn from the mat- 
ter when his interest became adverse to 
the client and that his compensation under 
the circumstances should be on the basis 
of a quantum meruit rather than what the 
foreclosure decree would allow. 


Although generally situations involving 


violation of the rule are based upon 
fraudulent non-disclosure of all of the facts 
by the attorney, nevertheless an attorney 
may be held liable in damages as a result 
of negligent misrepresentation or construc- 
tive fraud. Thus in Olitkowski v. St. 
Casimir’s, 4 N.W. (2) 664 (Mich.) the de- 
fendant attorney was employed by the 
plaintiff, who was administratrix of the 
estate of her father, as attorney for the es- 
tate. At the same time he was also attor- 
ney and director of the defendant associa- 
tion. The defendant attorney advised the 
plaintiff to invest the estate funds in the 
association which action was contrary to 
law. The association later went into liqui- 
dation and it claimed that the plaintiff 
was barred by the doctrine of equitable 
estoppel, and, in any event, her rights were 
no greater than the rights of the share- 
holders of the association to share in the 
proceeds of the liquidation. Although the 
facts do not indicate that the attorney will- 
fully withheld disclosure of the facts from 
his client, nevertheless the court charged 
him with knowledge that the association 
could not accept the estate funds, and fur- 
thermore, that the plaintiff could not in- 
vest without the consent of the probate 
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court. In holding the defendant attorney 
liable for the loss the court based its deci- 
sion in part upon the violation of the rule 
that “an attorney owes an undivided al- 
legiance to his client and cannot act for 
both his client and one whose interests are 
adverse or conflicting with that of his client 
in the same general matter unless the client 
consents after he has been given full knowl- 
edge of all facts and circumstances.” In 
Smallwood v. Overseas Storage Co., 33 
N.Y.S. (2) 876, the court high lighted the 
rigidity of the rule although under the 
facts of the particular case the attorneys 
made what was considered an honest dis- 
closure. The two attorneys involved were 
associated as a firm and represented the es- 
tates of certain minors. They charged the 
defendant corporation a fee for the ob- 
taining of a loan from the estate and also 
charged for the negotiation of a second 
mortgage (on the same premises securing 
the first loan) from another corporation in 
which they had an interest. In indicating 
that a conflict of interests was involved be- 
tween the attorney’s obligation to see that 
the estate money was invested safely and 
the amount of their fee (which was to be 
adjusted) received from the corporation 
borrower, the court said: “The general 
rule is that a lawyer may not represent ad- 
verse interests or undertake to discharge 
conflicting duties. There are exceptional 
instances when he may do so when the con- 
flict of interest is nominal or negligable 
or where there has been complete dis- 
closure. Except in the latter instance act- 
ing for conflicting interests is always 
fraught with peril. A lawyer in the ab- 
sence of complete disclosure may not act 
for conflicting interests where a disadvan- 
tage or detriment arises or is likely to 
arise to one of the interests for which 
he acts. This is irrespective of the suf- 
fering of damage in the ordinary sense . . . 
When the propriety (of so acting) is at- 
tacked in an action, in a situation where 
there has been no damage through loss in 
the ordinary sense, there may be damage in 
the form of a deteriment suffered which 
may have a money value. There is on the 
theory that the detriment effects a diver- 
sion of the property of funds of the client.” 


3. Improper or Erroneous Advice. The 
practitioner impliedly guarantees that he 
has a sufficient knowledge of the law in 
undertaking to advise a client, Goodman v. 
Walker, 30 Ala. 482. Conceding that there 
are complexities in the law which require 
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in many instances the’ exercise of niceties 
in distinction, nevertheless mistakes of law 
in a field of law which is easily ascertain. 
able presume an insufficiency of knowledge 
or skill and perhaps even an indication of 
lack of proper effort for which a liability 
may be imposed. The court in Goodman 
v. Walker, 30 Ala. 482, said: “If the law 
governing the bringing of this suit was well 
and clearly defined both in the textbooks 
and in our decisions, and if the rule had 
been published and had existed long 
enough to justify the belief that it was 
well known to the profession, then a dis. 
regard of such rule by an attorney at law 
renders him accountable for the losses 
caused by such negligence or want of skill: 
negligence, if knowing the rule he disre- 
garded it; want of skill, if he was ignorant 
of the rule.” In Gambert v. Hart, 44 Col. 
App. 542, the attorney was guilty of fail- 
ing to observe the generally familiar and 
well established procedural matter in the 
filing of a motion for a new trial. In Arm- 
strong v. Adams, 102 Cal. App. 677, 283 P. 
871, the client suffered a reversal of judg- 
ment because of the preparation of find- 
ings by the defendant attorney which find- 
ings contained an obvious defect in their 
preparation. In Fabrey v. Jay, 104 N.J.L. 
617, 141 Atl. 780, the attorney was employ- 
ed to examine a contract for the sale of real 
property to be assigned to the clients. He 
advised them it was a legal, valid and en- 
forceable contract when in fact it was not. 
The defendant attorney was held liable in 
damages based on his negligent advice. 
Defective advice may also cost the attor- 
ney his fee for services. In Moser v. |Vest- 
ern Harness Racing Association, 89 Col. 
App. (2), 200 P. (2) 7, the attorney sued 
for services after being discharged by the 


client for unsatisfactory services. The 
court found that the defendant’s criticism 
of plaintiff's failure to advise it properly 


in the most simple matters relating to 
corporate stock subscription matters was 
justified. 

The advice of the lawyer is becoming 
more and more sought after in matters ol 
estate planning, the handling of closely 
held family business activities, and in (ax 
matters. Proper and accurate advice in 
view of the complexities of modern bust 
ness conditions often tax the lawyet’s 1- 
genuity. And yet even a simple mistake in 
a family matter may be costly. For example, 
in Schirmer v. Nethercutt, 157 Wash. 172, 
288 P. 265 the plaintiff engaged the attor- 
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ney defendant to prepare the will of the 
dlient’s grandmother. In the course of 
executing the will the attorney obviously 
overlooked a common prohibition in the 
law and allowed the client to witness the 
will. The client was named as a beneficiary 
and as a result he was deprived of the 
property he would have taken under the 
will. The attorney, of course, was held li- 
able for damages to his client. 

Conceivably in this era of specialization 
in law and in many other fields, there may 
be a field of expanding liability with re- 
spect to the tax expert, bankruptcy, ad- 
miralty or other specialists merely because 
of this specialization in a field in which 
the general practitioner may not be ex- 
pected to have as much skill. 

Of course, the attorney cannot be held as 
a guarantor of his opinion particularly 
where he has exercised reasonable skill and 
care and given an honest opinion, but at 
least one case has held that such a defense 
is not tenable where the attorney has vio- 
lated the clients’ specific instructions, 
Lally v. Kuster, 177 Cal. 783, 171 P. 961. 

4. Accounting for Funds, Money and 
Property. Inasmuch as it is generally the 
rule that in the absence of express author- 
ization an attorney has no implied power 
to sell his client’s real property, Gray v. 
Howell, 205 Pa. St. 211, 54 Atl. 774, or 
personal property, Mason v. Wolkowich, 
150 Fed. 699, it generally follows that pro- 
perty and monies belonging to the client 
which come into the hands of the attorney 
must be cared for in the exercise of rea- 
sonable care and skill. An obligation sim- 
ilar to that of a fiduciary has been imposed 
with respect to the preservation of such 
property, Gilbert v. Welsch, 75 Ind. 557. 
While some of the cases apparently seek 
to differentiate the attorney’s obligation on 
the basis of either an agent, trustee, bailee 
or debtor, there seems to be an underlying 
recognition of the attorney as a fiduciary 
and the property which he holds as a trust 
fund. Thus in Naltner v. Dolan, 108 Ind. 
500, 8 N.E. 289, the attorney collected 
funds of the client and deposited them in 
a separate account in the legal firm’s name, 
the bank subsequently failing. It was held 
that the money belonged to the client and 
that the attorney was in the nature of a 
trustee and liable as such, that he should 
have deposited the funds in the principal's 
name to protect himself and further that 
the good faith or good intention of the at- 
torney was not germane with respect to his 
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liability for the loss. On the other hand, in 
Falcont v. Magee, 47 Pa. Super. 560, the 
attorney transmitted funds collected for 
his client in the care of a third person who 
forged an endorsement on the draft on the 
attorney’s account. Here it was held that 
the attorney was liable as a debtor since 
the money had been deposited to his own 
personal credit and payment had not been 
effected. This, in spite of the fact that the 
bank would be primarily liable for having 
paid on a forged endorsement. Again in 
Williams v. Lowe, 62 Ind. App. the attor- 
ney deposited the client’s funds in his own 
name in a bank which failed. It was held 
that by so doing the attorney had appro- 
priated the money to his own use and as 
an agent of his prinicpal or client he 
should have earmarked the funds in his 
client’s name in order to escape liability. 
With such indicated theories of liability 
one may wonder as to what circumstances 
in the keeping of client’s funds might con- 
stitute due care since liability appears to 
be imposed irrespective of, or with only 
a slight showing of, negligence. In Rogers 
v. Hopkins, 70 Ga. 454, the general prin- 
ciple was recognized but under the facts 
the attorney was held not liable. The 
client’s funds were deposited in the attor- 
ney’s own name but in a bank used by the 
client. The deposit was made for collec- 
tion and when the draft cleared the attor- 
ney drew his own check on the account for 
his fee and notified the client that the bal- 
ance was on deposit for her. She did not 
withdraw the funds promptly because of 
some controversy over the attorney's fee 
and in the meantime the bank failed. The 
court indicated that there were no facts to 
indicate any intent on the attorney's part 
to exercise control over the funds or to ap- 
propriate them and since he gave prompt 
notice of the deposit to his client this con- 
stituted a bona fide compliance with the 
general rule and the client alone was at 
fault for the loss.’ 


Under this topic it might well be men- 
tioned, in passing, that in general the at- 
torney without express authority from his 
client has no power to compromise a claim 
or cause of action, Ambrose v. McDonald, 
53 Cal. 28, and the same applies with re- 
spect to a release of the same, Barrett v. 
Third Avenue Railroad Company, 45 N.Y. 
628. 


*See also Glenn v. Haymes, 192 Va. 574, 66 S.E. 
(2) 509 cf. Hill v. Barney, 18 N.H. 607. 
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5. Preparation of Written Instruments. 
The requirements that an attorney is 
bound to use a reasonable degree of skill, 
care and prudence in his practice apply 
where he is engaged by his client to pre- 
pare a written instrument, and is negligent 
in so doing. In Stein v. Kremer, 112 N.Y.S. 
1087, the attorney was engaged to prepare 
a contract of employment for a specified 
period of years. He drew the agreement 
in such fashion that the employer was able 
to terminate the services of the employee 
client, at will. The attorney was held li- 
able for all losses sustained by the client.* 


However, it does not appear that an at- 
torney will be required to exercise excep- 
tional foresight and anticipate, in the prep- 
aration of a written instrument, such pro- 
visions as the client may feel would have 
afforded him additional protection. Thus 
in Slade v. Harris, 135 A. 570 (Conn.) the 
attorney was employed to draw an option 
agreement giving the right to one of two 
owners in a business corporation to pur- 
chase the interest of the other. The attor- 
ney sued the optioner for services and by 
way of defense it was claimed that the at- 
torney omitted to incorporate in the option 
agreement a provision that the seller would 
not re-enter the same line of business; that 
he had started a competing line and dam- 
aged the business of the optioner. How- 
ever, the trial court charged the jury that 
the special defense of the plaintiff's failure 
to properly protect the defendant's inter- 
est rested for proof upon the defendant, 
and that the attorney was entitled to the 
presumption that he had discharged his 
duty. It was further charged in effect that 
the attorney was not an insurer or guar- 
antor under the general principle and that 
he was liable only for improper or erron- 
eous advice in a case where an attorney of 
reasonable knowledge and professional ca- 
pacity exercising ordinary care under the 
circumstances would have avoided the 
error. It did not appear that the client 
gave the attorney any special instructions 
in this case and the court in effect allowed 
the question of whether “under similar cir- 
cumstances an attorney of reasonable 
knowledge and professional capacity ex- 
ercising ordinary care would have done as 
the plaintiff did,” to go to the jury and 
the jury found for the plaintiff attorney. 


‘Degan v. Steinbrink, 195 N.Y.S. 810; McCullough 
v. Sullivan, 102 N.J.L. 381, 182 A. 102. Holland v. 
Brown, 66 S.W. (2) 1095 (Tex.); Schirmir v. Neth- 
ercutt, 157 Wash. 172, 288 p. 265. 
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On appeal the court affirmed the judg. 
ment indicating that no error had been 
committed in the instructions. A further 
limitation on the liability of the attorney 
in this respect is indicated in McCullough 
v. Sullivan, 102 N.J.L. 831, 132 A. 102: - 


“He (the attorney) is not a guarantor 
of the. soundness of his opinion or the 
successful outcome of the litigation 
which he is employed to conduct or that 
the instrument he will draft will be held 
valid by the court of last resort . . . On 
the one hand he is not to be held ac. 
countable for the consequences of every 
act which may be held to be error by a 
om”... 


6. Title Examinations. Failure of the at- 
torney to exercise reasonable care in the 
examination of title to real property has 
been a prime source of litigation between 
attorney and client and has produced some 
leading cases defining the rights, duties and 
liabilities inherent in the relation. In 
many states the burden has been shifted 
from the attorney due to the fact that ex- 
perienced abstractors may perform the 
task of examining the title, their work be- 
ing guaranteed by title insurance com- 
panies. One of the leading cases on the 
subject is National Savings Bank v. Ward, 
100 U.S. 195, 25 L. Ed. 621, in which the 
owner of a lot, intending to borrow on the 
same as security from the plaintiff bank, 
employed the defendant attorney to ex- 
amine and certify his title. The attorney 
in doing so traced the title as far as the 
intended borrower but overlooked a deed 
by which the borrower had conveyed the 
land. The attorney thereupon certified the 
title as good and unencumbered in the 
borrower, on the strength of which the 
bank made the loan and subsequently lost 
the security. The decision in favor of the 
defendant attorney was based primarily on 
the fact that since the plaintiff had never 
retained or employed him, there was no 
privity of contract on which to base the 
action. Furthermore, there was no evr 
dence of fraud or collusion between the at- 
torney and the borrower which would have 
provided an exception to the rule. Never- 
theless the court did announce the rule 
that “care and skill are also required of at- 
torneys when employed to investigate title 
to real estate and to ascertain whether it 1s 
safe or sufficient security for a loan of 
money, the rule being that if the attorney !s 
negligent or fails to exercise reasonable 





of th 
took 
the 
that 
signt 
cons! 
pure 
48 G 
SESSEL 
been 
of th 
Of 
loss ¢ 
attor 
Wats 
clatio 
ney ¢ 
tober 
terms 
reque 
cate 1 
dated 
nizing 
the a: 
ney, 
contr: 
terms 
showi 
hegle 
the pi 
lenda 
hot b 
doubt 


generz 
Care, § 
hey m 
client’ 
_—_—,, 

tc 
23 NLE. 


» at- 
the 
has 
een 
»me 
and 
In 
fted 
ex- 
the 
be- 
om- 
the 
ard, 
the 
the 
ank, 
ex- 
ney 
the 
deed 
the 
| the 
the 
the 
lost 
| the 
y on 
lever 
s no 
- the 
evi- 
e at- 
have 
ever- 
rule 
of at- 
title 
it is 
n of 
1ey is 
nable 


] uly, 1955 


care and skill in the performance of the 
service and a loss results to his employers 
from such neglect or want of care and skill, 
he shall be responsible to them for the con- 
sequences of such loss.”” The rule was re- 
affirmed in Byrnes v. Palmer, 18 App. Div. 
|, 45 N.Y.S. 479 where the court comes to 
the point by saying: 


“The purchaser of real estate is en- 
titled not only to a good but to a mar- 
ketable title, that is, a title free from 
reasonable doubt.” 


The damages assessed the negligent at- 
torney in such cases may be considerable. 
In Fabry v. Jay, 104 N.J.L. 617, 141 A. 
780, damages were assessed in the amount 
of the assignment where the plaintiff client 
took an assignment of a land contract on 
the assurance of the defendant attorney 
that the contract was a valid one, the as- 
signment being for several thousand dollars 
consideration and $1500 being paid on the 
purchase price. Likewise, in Hill v. Cloud, 
48 Ga. App. 506, 173 S.E. 198, the court as- 
sessed the value of the first lien which had 
been foreclosed on the property as a result 
of the attorney’s negligent search. 

Of course, if it cannot be shown that the 
loss occurred through some neglect of the 
attorney, then there is no liability. In 
Watson v. Calvert Building and Loan Asso- 
ciation, 91 Md. 25, 45 Atl. 879, the attor- 
ney carried his search to the date of Oc- 
tober 4 which was in accordance with the 
terms of his employment. However, at the 
request of the plaintiff agent, his certifi- 
cate regarding the title as being clear was 
dated October 8. The court while recog- 
nizing the general rule with regard to 
the amount of care required by the attor- 
ney, pointed out that the employment was 
contractual in nature and that under the 
terms of the same in this case there was no 
showing that the loss arose out of the 
neglect of some duty which was fair within 
the purview of the employment of the de- 
lendant. Furthermore, the attorney will 
not be liable for mistakes involving some 
doubtful question of law.’ 


YA Conducting Litigation. While the 
general rule regarding the standard of 
care, skill and knowledge which the attor- 
ey must maintain in the handling of the 
dient’s business applies to the conduct of 


‘cf. Citizens Loan Ass’n v. Friedley, 123 Ind. 143, 
3 NE. 1075. : 
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litigation,. here it is generally held that the 
attorney has more extensive power and au- 
thority in this respect than in other pro- 
fessional matters. In Byrnes v. Palmer, 18 
App. Div. 1, 45 N.Y.S. 479, the court sums 
up the matter thus: 


“In a litigation a lawyer is well war- 
ranted in taking chances. To some ex- 
tent litigation is a game of chance. The 
conduct of a lawsuit involves questions 
of judgment and discretion as to which 
even the most distinguished members of 
the profession may differ. They often 
present subtle and doubtful questions of 
law. If in such a case a lawyer errs on a 
question not elementary or conclusively 
settled by authority that error is one of 
judgment for which he is not liable.” 


In the conduct of proceedings in court it 
is generally held that an attorney has sole 
control of such matters, particularly with 
respect to procedure.” This rule seems 
naturally to follow from the fact that an 
attorney is considered an officer of the 
court and from his presumed superior 
knowledge of the law the client impliedly 
authorizes him to assume such control. 
Since, as has been indicated in the quota- 
tion from Byrnes v. Palmer above, litiga- 
tion is something of a chance and since the 
average trial requires the making of deci- 
sions on the spur of the moment, failing to 
take an exception to an erroneous ruling 
or admitting incompetent evidence is not 
necessarily negligence, Pearson v. Darring- 
ton, 32 Ala. 227. 

While it is generally conceded that ac- 
tions should be decided on their merits as 
where a default was’ entered against the 
client in a divorce action because of a 
misunderstanding between the attorneys 
regarding the effective date of the stipula- 
tion, which default was later set aside and 
the action allowed to proceed on its merits 
(Cahaley v. Cahaley, 216 Minn. 175, 12 
N.W. (2) 182), still the attorney has no 
right to waive any of the client’s substan- 
tial rights in the course of a trial such as 
the statute of limitations, Walrod v. Man- 
son, 23 Wis. 393. 

However much leeeway may be afforded 
the attorney in the conduct of the litiga- 
tion and at the trial, it should be pointed 
out, however, that he is held to strict ac- 


"See Wylie v. Sierra Gold Co., 120 Cal. 485, 52 
Pac. 809; Edgerton v. Brackett, 11 N.H. 218; Kern 
v. Chicago Railroad Company, 201 Fed. 404. 
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counting in the initial stages of the litiga- 
tion and also with respect to perfecting the 
judgment when obtained. This latter, of 
course, follows since the pressure and the 
excitemen of the trial has been removed. 
For instance, in O’Neill v. Gray, 30 F. (2) 
776, there was little excuse for the attor- 
ney instituting the action against a cor- 

rate defendant when a partnership was 
involved, the matter being further com- 
pounded by the subsequent failure of the 
attorney to amend his complaint permit- 
ting the statute of limitations to run. 
And in Forrow v. Arnold, 22 R.I. 305, 
47 Atl. 693, the preparation of a writ 
(void because it did not conform with sta- 
tutory requirements) in aid of the com- 
plaint and resulting in the client being 
sued for false imprisonment, was held in- 
excusable. Likewise, a neglect and delay 
in preparing briefs necessary to protect the 
judgment resulted in the attorney’s lia- 
bility in Buchanan v. Hudson, 148 S.E. 345 
(Ga.). Also as indicated in Armstrong v. 
Adams, 102 Cal. App. 677, 283 P. 871, the 
attorney should be careful in preparing 
correct findings of fact. An attorney should 
in the exercise of due care promptly ob- 
tain an execution on a judgment where 
there is danger that the judgment debtor’s 
property may be lost or encumbered, Moor- 
man v. Wood, 117 Ind. 144, 19 N.E. 739. 


In connection with the attorney’s conduct 
of litigation, it is generally held that the 
attorney is not liable in an action for libel 
or slander in connection with language or 
pleadings involved in the litigation provid- 
ed that the utterings are relevant and ma- 
terial to the issue involved. Thus in You- 
mans v. Smith, 153 N.Y. 214, 47 N.E. 265, 
the plaintiff was a’ practicing attorney 
against whom disbarment proceedings for 
alleged disreputable and unprofessional 
conduct had been instituted. One Bell, 
was the attorney for the petitioner in the 
disbarment proceedings. Bell prepared a 
list of questions to be asked of certain wit- 
nesses at the proceedings and requested 
the defendant printer to prepare fifty cop- 
ies of the questions to be distributed to the 
prospective witnesses. The questions were 
generally in the nature of the following: 


“What is his general character in res- 
pect to licentious, obscene and vulgar 
conversation? Good or bad?” 

“What is his general character in res- 
pect to attacking and doing bodily harm 
to people? Good or bad?” 
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In holding the defendant not liable the 
court indicated that counsel or a party con- 
ducting judicial proceedings is privileged 
in respect to words or writings used in the 
course of such proceedings reflecting in- 
juriously upon others when such words and 
writings are material and pertinent to the 
questions involved. In this case the peti- 
tioner’s conduct was privileged and, there- 
fore, that of the defendant printer, as his 
agent, was also privileged. It was the duty 
of the attorney Bell to prepare for the trial 
and to anticipate questions which might 
be asked on direct and on cross examina- 
tion in the best interest of his client. In 
the case of Maulsby v. Reifsnider, 69 Md. 
143, 14 Atl. 505, in which the court in a 
very elaborate opinion examined leading 
cases, both English and American, the ac- 
tion was against the defendant attorney for 
slander. The defendant counsel was de- 
fending a client in a suit by the plaintiff 
attorney in the present action to recover a 
fee for his services. The defendant attor- 
ney in the course of the proceedings stated 
that the plaintiff attorney, when he was 
representing the defendant’s present client, 
collected $5,000 of her money and refused 
to account for it, still had it and that, he, 
the attorney was determined to expose the 
whole disgraceful transaction. In this case 
the court held that the remarks were priv- 
ileged and related to the subject matter pre- 
sumably because proof might constitute the 
basis for a setoff. Likewise, in Hollis v. 
Maux, 69 Cal. 628, 11 Pac. 248, the defend- 
ant attorney in opposing the discharge of 
an insolvent debtor, the plaintiff in the 
present action, on behalf of his client, filed 
specifications to the effect that the plaintiff 
had committed acts of fraud in incurring 
debts for which he subsequently became 
insolvent. Construing a statutory provision 
in the particular jurisdiction the court 
found that the remarks were privileged and 
pertinent as well as material to the proceed- 
ings. 

On the other hand, the privilege does not 
extend to language which has no relevancy 
or materiality to the issue in the action. In 
Myers v. Hodges, 53 Fla. 197, 44 So. 557, 
the court said: 


“The end of justice can be effectively 
accomplished by placing a limit upon 
the part of counsel who avails himsel! of 
his situation to gratify private malice by 
uttering slanderous expressions and mak- 
ing libelous statements which have no re 
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lation to or connection with the cause in 
hand or the subject matter of inquiry. 
The person whose good name suffers has 
or ought to have the right to vindicate 
his reputation by an appeal to the court 
instead of taking the law into his own 
hands. The law would be a vain thing 
indeed to shut the gates of justice in his 
face and at the same time fetter his hands 
by the command “Thou shalt not kill’. 
The person accused may have suffered 
great financial loss by the slander pub- 
lished under the protection of the law 
and the only compensation or consola- 
tion he would have would be the indul- 
gence in the reflection that the court has 
enriched the public treasury with a fine 
collected from his defamer.” 


In Harlow v. Carroll, 6 App. D.C. 128, 
Mrs. Harlow filed a bill in equity against 
Carroll to recover possession of a shawl 
which she claimed to have deposited with 
him as security for the payment of some in- 
debtedness. In his answer Carroll intro- 
duced a statement imputing disreputable 
conduct and “unlawful practices” to the 
plaintiff and alleging that she was “of no 
veracity or reputation.” Of course, the 
plaintiff's character and reputation had no 
bearing upon her right to recover the shaw] 
and the reflection upon her was entirely 
uncalled for and wholly irrelevant to the 
merits of the case. She prevailed in a suit 
against Carroll and his attorney who had 
signed the answer, for libel. The court 
quoting from another decision said: 


“And if counsel in the trial of a cause 
maliciously slanders a party or witness 
or other person in regard to a matter 
that had no reference or relation to or 
connection with the case before the court, 
he is and ought to be answerable in an 
action by the party injured. This quali- 
fication of his privilege in no manner im- 
pairs the freedom of discussion so nec- 
essary to the proper administration of the 
law nor does it subject counsel to action 
for slander except in cases in which upon 
reason and sound public policy he ought 
to be held responsible. We cannot agree 
that for the abuse of his privilege he is 
amendable only to the authority of the 
court. Their punishment by the court is 
no recompense to one who had been thus 
maliciously and wantonly slandered.” 


In LaPorta v. Leonard, 88 N.J.L. 663, 
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97A. 251, the defendant’s counsel said to 
the plaintiff's counsel while in court: 


“You are a vermin. You are a dis- 
grace to the bar and you are starting out 
in the wrong way as a young lawyer. This 
will give you a black eye. You and your 
client committed perjury. You suborned 
your client”. 


In the lower court the plaintiff attorney 
obtained a verdict in an action for slander 
under an instruction that the statement 
was privileged only if it was relevant to 
the proper conduct of the case. On appeal 
the court held the instruction proper but 
ordered a new trial because the trial court 
refused an instruction to the effect that 
provocation in the way of previous state- 
ments of the same character made by the 
plaintiff to the defendant might be con- 
sidered by the jury in mitigation of dam- 
ages. 

As to what material is considered perti- 
nent and relevant the courts are inclined 
to indulge in some liberality as indicted 
by the following quotation from Myers v. 
Hodges, 53 Fla. 197, 44 So. 357, although 
it may be somewhat extreme: 


“In determining what is pertinent, 
however, much latitude must be allowed 
to the judgment and discretion of those 
who maintain a cause in court. Much 
allowance should be made for the earnest 
though mistaken zeal of a litigant who 
seeks to redress his wrong and for the 
ardent and excited feeling of the fearless 
conscientious lawyer who must neces- 
sarily make his client’s cause his own.” 


8. Acts of Other Members of the Firm, 
Clerks, etc. In view of the fact that the 
attorney-client relationship is governed by 
agency principles, it is generally held that 
the firm may be responsible for the acts of 
various members thereof, negligent as well 
as wrongful, if they are acting within the 
scope of their authority. Thus in Pridd 
v. MacKenzie, 205 Mo. 181, 103 S.W. 968, 
each member of the firm was held respon- 
sible for the effect of the negligent exami- 
nation of a title to real property by one of 
them. Since generally an attorney has no 
power to delegate the responsibility as- 
sumed toward his client to another attor- 
ney, he will generally be liable for any 
breach of duty on the part of the substitute 
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attorney. In this connection it was said in 
Smallwood v. Norton, 20 Me. 83: 


“An attorney charged with the collec- 
tion of a demand having procured an 
attachment to be made of the debtor’s 
property which was replevied from the 
possession of the officer making the at- 
tachment is bound to act as such in the 
defense of the replevin suit and is res- 
ponsible if he is guilty of negligence in 
the defense. He cannot relieve himself 
from the responsibility by the employ- 
ment or substitution of other counsel”. 


The liability in such cases may also arise 
because of statutes as in the case of Skillen 
v. Clarke, 32 Del. Co. 72 (Pa), in which 
funds given to an attorney by the plaintiff 
client to pay off a mortgage were put in a 
joint bank account of the attorney and his 
partner. The funds were later withdrawn 
by the partner and the defendant attorney 
was held liable under the provisions of a 
partnership law making partners jointly 
and severally liable for misapplication of 
funds by one partner. Of course, the firm 
is not liable if the act of the defaulting 
member constitutes an activity outside of 
the ordinary and usual scope of business. 
Thus in Richardson v. Richardson, 100 
Mich. 364, 59 N.W. 178, one of the mem- 
bers of a firm of attorneys was employed 
to manage a will contest. After the funds 
had been turned over to a representative 
of the contesting heirs, the attorney enter- 
ed into a conspiracy with one of the heirs 
to deprive the others of their share of the 
settlement. The court held that the re- 
maining members of the firm were not 
liable for the diversion of the funds which 
resulted, since the firm had acted in good 
faith in the conduct of the will contest, and 
the subsequent action of the member of 
the firm in the conspiracy was no part of 
the business for which the firm was em- 
ployed. The attorney may also become li- 
able for acts of clerks and other individuals 
employed by him in his office if they are 
acting within the apparent scope of their 
authority. Thus In re McGuiness, 74 N.Y.S. 
1054 the attorneys because of a fraud per- 
petrated by their clerk paid over to him a 
portion of settlement money obtained on 
behalf of a minor client. In spite of the 
fact that the attorney acted in good faith 
and had no apparent reason to doubt the 
integrity of the clerk, nevertheless the court 
held that because of the relationship of at- 
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torney and client, the rights of the client 
must be given paramount consideration 
and liability was therefore imposed. 


B. Liability of Attorney to Third Persons. 


Because, as previously indicated, the at- 
torney-client relationship is essential to 
the recovery from an attorney for negligent 
performance of his duties and since there 
is usually no contractual relationship in 
this regard with third persons, it is gener- 
ally held that the attorney is under no 
obligation to extend reasonable care and 
skill in his activities toward third parties 
who may be prejudicially affected by his 
negligence. The rule is obviously founded 
on the requirement of privity of contract. 
In Buckley v. Gray, 110 Cal. 339, 42 Pac. 
900 it was held that a legatee could not 
maintain an action against an attorney fo1 
an improperly drawn will which caused 
him a loss in the probate of the estate, the 
legatee not having hired the attorney for 
the preparation of the will. The rule has 
even been applied in the case of ordinary 
negligence where a husband employed the 
attorney to perform services primarily for 
the benefit of his wife. Thus in Currey v. 
Butcher, 37 Ore. 380, 61 Pac. 631, the wife 
sued the attorneys for their error in search- 
ing a title to real property acquired solely 
by her. In that case the court approved 
the following instruction to the jury: 


“If you find from the evidence in this 
case that the defendants as attorneys were 
employed by H. E. Currey to assist him 
in negotiating a purchase of the land 
named in the complaint and to look up 
and pass upon the title thereto and that 
at the time the defendants were so em- 
ployed and performed the work of look- 
ing up the title to said land, they had no 
knowledge or information that H. EF. Cur- 
rey was acting as the agent of plaintill 
Lulu Currey, then I instruct you that 
the relation of attorney and client did 
not exist as between the plaintiff and 
the defendants or either of them in con- 
nection with such employment and your 
verdict should be for the defendants.” 


The court also approved the following 
quotation from the case of Buckle) 
Gray: 


“It is a general doctrine sustained by 
an overwhelming weight of authority 
that any attorney is liable for negligence 





July, 1955 


in the conduct of his professional duties 
arising from ignorance or want of care 
t ohis client alone; that is, the one be- 
tween whom and the attorney the con- 
tract of employment and service existed 
and not to third parties.” 


However, it should be observed that if 
the attorney undertakes to act as a prin- 
cipal in the conduct of the client’s business, 
he may become liable to a third party for 
breach of contract. Thus in Car and Gen- 
eral Insurance Corporation v. Davimos, 114 
N.J.L. 192, 176 A. 320, the defendant at- 
torney sued an insured of the plaintiff and 
recovered a $6,000 verdict in a death ac- 
tion. The judgment was later reduced to 
$3,000 but the matter was appealed at the 
instance of the plaintiff company. The de- 
fendant attorney later agreed with the 
plaintiff company to accept $2,750 in sat- 
isfaction of the judgment stating that he 
was in need of the money. In concluding 
the settlement the plaintiff demanded a 
release executed by the administrator of 
the decedent’s estate but the defendant re- 
fused to provide such a release unless the 
plaintiff paid the cost of an administra- 
tor’s bond. In the suit against the attorney 
for breach of contract the defense was that 
no privity existed between the parties. 
However, the court held that the liability 
on the part of the plaintiff to pay the judg- 
ment constituted sufficient privity to con- 
tract and that inasmuch as the defendant 
had breached the contract at least some 
element of damage would be inferred. 

Since the rule is based upon privity of 
contract an attorney’s wrongful act result- 
ing in injuries to third parties will make 
him liable where he is guilty of fraudulent 
or tortious conduct. Such liability com- 
monly arises in connection with the pro- 
curing of the unwarranted arrest or impri- 
sonment of another or the unlawful levy 
or attachment of property. Thus in Ander- 
son v. Canaday, 37 Okla. 171, 131 Pac. 697, 
—" while recognizing the general rule 
added: 


“But where the attorney is actuated by 
malicious motive or shares the illegal 
motive of his client, he becomes respon- 
sible.” 


The court also quoted with approval 
from the case of Burnap v. Marsh, 13 Ul. 
935, as follows: 
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“It is not denied that in order to ren- 
der the attorney liable for suing out a 
writ and causing the plaintiff to be ar- 
rested thereon something more must be 
shown than would be required where 
the action was brought against the party 
in whose behalf the writ was sued out.” 


The “something more” obviously being 
the improper motive of the attorney. 


IV. DAMAGES AND DEFENSES 


In general, it may be said that the usual 
rules with respect to the measure of dam- 
ages recoverable for negligence and breach 
of contract apply in action against attor- 
neys. Damages are to be compensatory and 
the award is in the amount of loss actually 
sustained as a proximate result of the at- 
torney’s negligence, want of skill or breach 
of duty toward his client. In Quinn v. Van 
Pelt, 56 N.Y. 417, the attorney agreed to 
act for the client in settlement of the plain- 
tiff’s interest in an estate if in considera- 
tion of such services the client would sat- 
isfy a bond and mortgage in the amount of 
$3,000 executed as an obligation of the at- 
torney and held by the estate. For breach 
of his employment in this respect the at- 
torney was sued by the client and in the 
lower court damages were assessed in the 
amount of $3,000. In reversing the award, 
the court said on appeal: 


“The onus is on the plaintiff to prove 
the breach of agreement and the amount 
of damages sustained by reason thereof 
and she can only recover the damages 
thus proved . . . If regarded as an action 
ex delicto for the breach by an attorney 
of his professional duty the same result 
must follow. The measure of damages 
is not the amount of the fee which he 
(the attorney) has received. The dam- 
ages may be more or less than the 
amount of the fee and the burden rests 
on the plaintiff to prove them.” 


Most of the cases which involved actions 
for negligence against an attorney in fail- 
ing to properly collect a note or demand 
require that the plaintiff prove that the 
obligation is a valid one. If this can be 
established then the attorney is liable in 
damages for whatever amount might have 
been recovered had he brought the suit at 
the time he was directed to do so. Cox v. 
Livingston, 2 Watts & S. (Pa.) 103. On 
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the other hand, it was intimated in Penn- 
ington v. Yell, 11 Ark. 212, that at least 
nominal damages may be obtained in a 
case where the amount of a note is alleged 
to have been lost by the attorney if it can 
be shown that it is a subsisting debt against 
the maker and also that he is solvent. 


In other cases not turning primarily up- 
on the contingent nature of the claim itself 
or the possibility of establishing its vali- 
dity, the courts have found no difficulty in 
awarding the full measure of actual dam- 
ages. In Pete v. Henderson, 269 P. (2) 78 
(Cal), the plaintiff, as administrator of his 
father’s estate, employed the defendant at- 
torney to defend the suit against the es- 
tate. The action was lost in the amount of 
$1,660 and the plaintiff advanced the sum 
of $150. to the attorney for the purpose of 
instituting an appeal. Because of negli- 
gence on the part of the attorney the no- 
tice of appeal was filed one day too late. 
The court in this case held that the dam- 
ages would not be limited solely to the 
amount advanced for the purposes of the 
appeal, but that if the plaintiff could prove 
that the judgment would have been re- 
versed, damages would be assessed in the 
amount of the judgment which the attor- 
ney originally lost. But in Fabry v. Jay, 
104 N.J.L. 617, 141 Atl. 780, damages were 
assessed in the amount that the client paid 
for an assignment of a land contract which 
the attorney negligently failed to discover 
was invalid; and in Hill v. Cloud, 44 Ga. 
App. 506, 173 S.E. 198, damages were as- 
sessed in the amount of a first lien fore- 
closed on the property of the client and 
overlooked in a title search by the attor- 
ney. 

The attorney may also be liable for ex- 
emplary damages. Thus if the client is held 
liable to a third person for punitive dam- 
ages because of omissions on behalf of his 
attorney, the client may recover for this 
payment in an action against the attorney. 
Strauss vs. Dundon, 27 S.W. 503 (Tex). 
And the attorney also may be liable in- 
directly for damages he may have recovered 
for his client if he had properly conducted 
the suit. Thus in Patterson v. Frazer, 79 
S.W. 1077 (Tex), the attorney negligently 
lost an action for slander due to his failure 
to file a cost bond. The client’s cause of 
action in this case was deemed a proper 
one and the client in the action against the 
attorney was awarded not only $1,050 ac- 
tual damages but a like amount as exem- 
plary damages. Also for what was consid- 
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ered a wanton disregard of the client's 
right in that he gave her improper infor- 
mation leading her to contract a second 
marriage, rendering her liable to indict- 
ment for bigamy, the client recovered ex- 
emplary damages from the attorney in Hill 
v. Montgomery, 84 Ill. App. 300. 

In a proper case such as where the attor- 
ney through failure to observe proper pro- 
cedural steps under Workmen’s Compen- 
sation Act or Employers’ Liability Laws 
causes the client to lose an award to which 
he would have been entitled, the client in 
an action against the attorney may recover 
interest on the damages. See Peabody v. 
Railroad Company, 187 Mass. 489. — 

In addition to an award of nominal, 
actual or exemplary damages in case of 
negligence or breach of duty, the attorney 
may also suffer with respect to the amount 
of his fee. Thus in Estate of Kruger, 130 
C. 621, 63 P. 31, the attorney’s negligent 
handling of an estate caused the loss of 
assets amounting to more than the amount 
of his fee and the court reversed an order 
previously allowing him a $6,000 compen- 
sation. 

Although some of the cases intimate that 
ordinary negligence may result in disci- 
plinary action against the attorney, a study 
of the cases will indicate that the general 
rule as expressed in Jn re Smith, 365 Ill. 
11, 5 N.E. (2) 227: 


“To justify disbarment proof of care- 
lessness or mistake in judgment is not 
sufficient,” 


is generally observed, and that other fac- 
tors in the nature of deliberate or willful 
misconduct are usually involved where sus- 
pension or disbarment are suffered. In /n 
re Chernow, 266 App. Div. 502, 42 N.Y.S. 
(2) 500, the gravamen appeared on the 
surface to be consistent dilatory conduct of 
the client’s affairs but the facts also in- 
dicated that fraudulent intent was present 
in the attorney’s withholding information 
from the client as to the condition of his 
affairs. In Marsh v. State Bar, 210 Cal. 
303, 291 p. 583, the delinquent attorney 
failed to file an action as requested by 
the client although he represented to 
the client that he had undertaken to do 
so, and in another instance failed to ap 
pear at the trial. Although an attempt 
was made to show that his action amounted 
to only ordinary negligence, nevertheless 
the court found that his omission amount 
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ed to gross negligence, approaching out- 
right dishonesty, and disciplinary action 
was imposed, principally based on the 
violation of his attorney’s oath. 


Of course, the attorney can expect sanc- 
tions for his willful and deliberate viola- 
tion of Canons of Ethics but the point to 
be made is that the attorney can be dis- 
agreeably surprised when the court imposes 
such sanctions for what it considers willful 
disregard of the client’s rights and the at- 
torney concedes that he may be guilty of 
simple negligence but nothing more. 


Of course, the attorney is not without 
defenses in an action against him by a 
disappointed client. The attorney may in- 
troduce evidence in mitigation of damages. 
For instance, in Drury v. Butler, 171 Mass. 
171, 50 N.E. 527, the attorney was engaged 
to protect the rights of the owner of a strip 
of land taken by a town for public pur- 
poses. As a result of the attorney’s neglect 
to bring the action within the statutory 
time the client was forced to settle with the 
town in another action which he was main- 
taining for trespass. In the release which 
the client executed to the town it was stip- 
ulated that the release would not bar an 
action against the attorney. The court in 
upholding the release conceded that the 
client had lost a valuable right, but on the 
other hand, in assessing damages, permitted 
introduction of evidence to show that if 
the adjustment made by the client with the 
town had not entirely deprived the client 
of recovery in the action which the attor- 
ney was supposed to maintain, then this 
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evidence might be considered in mitiga- 
tion of the damages to be assessed against 
the attorney. Also in Vooth v. McEachen, 
181 N.Y. 28, 73 N.E. 488, involving a 
breach of contract where the attorney al- 
though unauthorized settled an $840 claim 
of the client for $250, of which he paid 
$125 to a creditor and kept the balance as 
his fee, it could be shown that settlement 
was justified under the circumstances. 
Other defenses include that of the statute 
of limitations in the applicable jurisdic- 
tion, Schofield v. Wooley, 98 Ga. 548, 25 
S.E. 769; that the alleged mistake was over 
a doubtful legal point, Humbolt Building 
Association v. Ducker, 111 Ky. 759, 64 S.W. 
671; or that the plaintiff actually failed to 
rely on the attorney’s advice and made an 
independent research of the matter on his 
own behalf; Carr v. Glover, 70 Mo. App. 
242. The burden of proof on behalf of the 
client, however, is a substantial one and a 
prima facie showing of a cause of action 
will not in itself be sufficient. Thus in 
Feldesman v. McGovern, 112 P. 2d 645 
(Cal), the client claimed that the defen- 
dant attorneys failed to obtain for him a 
discharge in bankruptcy which was al- 
legedly one of their duties involved in 
their employment. However, it was held 
that the mere failure of the attorney in 
this respect would not warrant a verdict 
for the client but that he must affirm- 
atively prove that he would have been en- 
titled as a matter of law to such discharge 
and furthermore, that no act on his part 
would have prevented his discharge under 
the provisions of the applicable statute. 


ACCOUNTANTS 


I. GENERAL CONSIDERATIONS 


_ The vast increase in the types of account- 
ing and auditing services rendered to busi- 
nesses and the general public, and the re- 
liance placed on these services, in the past 
fifty years in this country has resulted in 
according to the public accountant the 
recognition of a professional status akin to 
that of the physician and the attorney. The 
old fashioned bookkeeper working with a 
cash book and a general ledger has been 
generally replaced by firms of individuals 
or partners; the members thereof having 
met certain requirements as to educational 
qualifications and licensing standards im- 
Posed by various jurisdiction through the 


medium of examinations and regarded as 

skilled practitioners in a technical field. 
Fundamental to the understanding of 

the bases of legal responsibility arising out 


of such professional status is an awareness 


of the nature of the accounting services 
which are being rendered. It is principally 
in the field of general auditing, however, 
that problems relating to the legal lia- 
bility of the accountant arise. This is in- 


dicated by Saul Levy in his comprehensive 


work “Accountant’s Legal Responsibility” 
published in 1954. In this connection Mr. 
Levy says: 


"Although accountants render many 
other types of services it is chiefly the 
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auditing work which differentiates the 
problem of legal responsibility from that 
of other professions. Accountants review, 
examine into and consider the factual 
representations of management or others 
and report thereon in the form of a pro- 
fessional opinion (where the accountant 
so believes) that the statements of man- 
agement fairly present financial position 
and results of operation.” 


Audits are of three general types. First, 
a complete or detailed audit includes a re- 
view by testing methods of all transactions 
during a certain period as set forth in the 
books of account and a detailed examina- 
tion of the financial situation of the busi- 
ness or entity. Second, a balance sheet 
audit determines the assets and liabilities 
of a firm, person, or corporation as of a 
specific date. This includes a verification 
as to assets and liabilities together with a 
check of the property records, reserve for 
depreciation, prepaid items, and profit and 
loss account. However, such an audit may 
not provide the opportunity to detect de- 
falcations nor definitely establish the ac- 
curacy of all items from the books of the 
company. Third, there may be special ex- 
aminations and investigations for partic- 
ular purposes such as fluctuations in profits 
or expenses, etc. Not only does the scope 
of the audit vary but the purposes do also. 
The audit may be for the purpose of ob- 
taining a loan, for contemplated expan- 
sion, for required reports to stockholders 
and investors and even for the purpose of 
maintaining the integrity of the operation 
and the prevention of internal fraud and 
defalcation. Thus the range is from a com- 
plete detailed check of the business to per- 
haps an analysis of only one or two ac- 
counts, such as the liquidity of the inven- 
tory and accounts receivable, or to deter- 
mine the contingent or absolute nature of 
certain indicated liabilities. The compre- 
hensive nature of the services rendered in 
audit is excellently set forth in Dicksee’s 
“Auditing,” 1951 edition. 

With the expansion of accounting serv- 
ices and the recognition of the “public” 
nature of its calling, the elevation to the 
dignity of a professional status was recog- 
nized early in the English courts, Jn re 
London and General Bank, 2 Ch. D. 673, 
(1895); In re Kingston Cotton Mill Com- 
pany, 2 Ch. D. 279, (1896). This same 
recognition followed early in the United 
States in Smith v. London Assurance 
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Corporation, 96 N.Y.S. 820, where the court 
said: 


“Public accountants now constitute a 
skilled professional class and are subject 
to the same rules of liability for negli- 
gence in the practice of their profession 
as are members of other skilled profes- 
sions.” 


The profession itself has recognized its 
obligation in attaining professional status 
and the by-laws of the American Institute 
of Accountants, as amended December 24, 
1951, supplemented by the Institute's 
Rules of Professional Conduct as revised to 
December 19, 1950, particularly Rules 5 
and 6, amply evidence the strict and com- 
prehensive nature of this recognition. 


II. ‘THE NATURE OF THE ACCOUNTANT'S 
Duty AND LIABILITY 

While compared with the litigation in- 
volving attorneys and physicians the num- 
ber of cases concerning accountants con- 
stitutes practically a scarcity, those cases 
which have been decided by courts of last 
resort have established some very defini- 
tive rules. Irrespective of professional stan- 
dard set up by the accountants themselves 
and business and professional rules of con- 
duct established by the states, the law gov- 
erning the accountant’s liability is gener- 
ally that relating to negligence and breach 
of contract. Quoting from Smith v. Lon- 
don Assurance Corporation, 96 N.Y.S. 820, 
which was a suit by the accountant for his 
fee and a counter-claim by the client for 
neglect in uncovering an embezzlement, 
the court said: 


“The plaintiffs do not challenge the 
proposition of law advanced by tie de- 
fendant that public accountants now 
constitute a skilled professional class and 
are subject generally to the same rules 
of liability for negligence in the practice 
of their profession as are members ol 
other skilled professions. And such 1s 
doubtless the law. Cooley states the rule 
governing the measure of such liability 
in this language: 

‘Every man who offers his serviccs to 
another and is employed assumes the 
duty to exercise in the employmen: such 
skill as he possesses with reasonabic care 
and diligence. In all these employments 
where peculiar skill is requisite if one of 
fers his services he is understood as hold- 
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ing himself out to the public as possess- 
ing the degree of skill commonly pos- 
sessed by others in the same employment 
and if his pretensions are unfounded he 
commits a species of fraud upon every 
man who employs him in reliance upon 
his profession. But no man whether 
skilled or unskilled undertakes that the 
task he assumed shall be performed suc- 
cessfully and without fault or error; he 
undertakes for good faith and integrity 
but not for infallibility, and he is liable 
to his employer for negligence, bad faith 
or dishonesty but not for losses conse- 
quent upon mere errors of judgment.’ 
(Cooley, Torts—Second Edition, page 


sii 


While the accountant may face liability 
on the basis of any one of several causes of 
action, i. e., fraud, breach of contract, 
negligence, or breach of warranty, it seems 
that he has a particular exposure for 
breach of contract. This is rather aptly 
illustrated in the case of Maryland ee 
Company v. Jonathan Cook, 35 F. Suppl. 
160, in which the defendant accountant 
undertook to audit the accounts of the 
City of Flint, Michigan, and the contract 
provided that the audit would cover “any 
other duties or procedures which ordinarily 
become a part of a complete audit although 
not specifically stated herein shall be 
deemed a part of the specification.” The 
accountant failed to discover a defalcation 
and although the defendant attempted to 
introduce testimony to explain the expres- 
sion “complete audit” the court said: 

“The defendant Jonathan Cook testi- 
fied that on receiving the specifications 
and on reading the specifications he did 
not know just what work was required 
to be performed for the City of Flint so 
he went to the City of Flint and had a 
talk with the Director of Finance and 
thereafter entered into the contract in 
reliance upon that conversation had 
prior to the execution of the contract. 
The conversation with the Director of 
Finance does not mean a thing. The 
contract was with the City of Flint and 
not with the Director of Finance. It is 
the contract which Jonathan Cook made 
with the City of Flint which must be 
construed and not conversations or oral 
agreements reached with independent of- 
ficers of the City prior to the execution 
of the contract. Those prior conversa- 


tions in order to become binding should 
have been embodied in the contract and 
signed pursuant to proper authority. 
Therefore the court has no alternative 
but to hold this defendant to perform- 
ance in accordance with the terms of his 
written contract.” 


In view of the decision in this case and 
other cases it would appear that the orig- 
inal undertaking whether oral or written 
is determinative of the extent of liability 
rather than any qualification which the 
accountant may seek to incorporate in his 
statement attached to the audit report in 
certifying the same. The significance of 
the nature of the contractual duty has also 
been brought out in the case of L. B. Lab- 
oratories v. Walter A. Mitchell, 39 C. (2) 
56, which involved a suit against an ac- 
countant for failure to file income tax re- 
turns in time, thereby incurring the impo- 
sition of a penalty for late filing. In that 
case the court said: 


“In the instant case the complaint 
shows and the court found that the de- 
fendant contracted to do a specific thing, 
namely, to prepare and file plaintiff's in- 
come tax returns in the time required by 
law. There is no equivocation or shad- 
ing of the obligation. It was not limited 
to the exercise of ordinary care. It was 
a positive specific duty which he as- 
sumed, In any justification or excuse for 
failure to perform, it could not be a 
matter of defense. It differs in that re- 
spect from any action against the phy- 
sician who does not agree to achieve any 
particular result; he merely agrees to act 
in a non-negligent manner. Even in the 
physician’s cases it would not be doubted 
that if a doctor is specifically employed 
to remove a wart from the patient’s foot 
but removes one from his face there 
would be a breach of contract. Likewise, 
it is dissimilar from an accountant who 
is employed generally to audit the em- 
ployer’s books where he assumed general 
obligation to exercise due care.” 


On the other hand, if the engagement 
does not contemplate a complete audit in- 
cluding verification of all the accounts, 
then apparently there is no implied agree- 
ment that such verification will be under- 
taken. In O’Neill v. Atlas Automobile Fi- 
nance Corporation, 11 Atl. (2) 782 (Pa.), 
the accountant sued for his fee and the 
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client counterclaimed for an amount al- 
leged to have been suffered by misappro- 
priation of the client’s bookkeeper and not 
discovered. In the course of previous audits 
the accountant had stated with respect to 
the audit: 


“We have prepared from the records 
of Atlas Automobile Finance Corpora- 
tion and information submitted to us, 
balance sheet as of _............together 
with related schedule.” 


This of course, indicated satisfaction by 
the client in the scope of the audit “from 
the record” and from “information sub- 
mitted to us.” Consequently when the 
audit in question was accompanied by the 
statement: 


“Confirming our recent conversation 
we agree with respect to the Atlas Auto- 
mobile Finance Corporation and_ the 
Universal Auto Loan Co. to make a 
monthly examination of the transactions 
and submit monthly reports in the sub- 


stantially same form as heretofore . . .”, 


the court indicated there was no breach of 
the requirement of a certified audit as a 
matter of law and the matter was permitted 
to go to the jury to decide from expert 
testimony, the liability based on the differ- 
ence between an ordinary audit and one 
which is verified from independent 
sources. 

While the foregoing discussion has em- 
phasized the breach of contract theory of 
the cause of action as being particularly 
applicable to accountants, nevertheless as 
indicated, other theories are available. 
Thus in National Surety Corporation v. 
Lybrand, 9 N.Y.S. (2) 554, four separate 
causes of action were incorporated in the 
complaint, namely, fraud for alleged mis- 
representation; breach of contract for 
faulty performance; negligence; and breach 
of warranty. The Appellate Court in re- 
versing the order of the lower court dis- 
missing the complaint said: 


The question of the defendant's lia- 
bility on the various theories set forth 
in the complaint should have been sub- 
mitted to the jury.” 


Respecting the accountant’s liability 
therefore it may be said in summary that 
the individual who holds himself out as an 
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accountant if not expressly at least im. 
pliedly warrants that he posses the degree 
of skill ordinarily possessed by others in 
the same employment, Smith v. London 
Assurance Corporation, 96 N.Y.S. 820. But 
while the accountant will be held liable fo: 
his negligence and for his failure to exer. 
cise care and skill, Craig v. Anyon, 208 
N.Y.S. 259, he is not an insurer of his work, 
Ultramares Corporation v. Touche, 255 
N.Y. 170, 174 N.E. 441. 


III. ACCOUNTANT’sS LIABILITY TO CLIENTs 


Perhaps it is only natural that the lead- 
ing cases which set forth the extent of the 
accountant’s liability to clients as well as 
to third persons were decided in the Na. 
tion’s financial capital, namely New York. 
The decisions are rather replete with a con- 
sideration of various aspects of the prob- 
lem, namely, the circumstances which 
would constitute negligence on the part of 
the accountant, the possibility of a de. 
fense of contributory negligence, the meas- 
ure of damages and circumstances which 
would lead to an inference of constructive, 
if not actual, fraud. 

In the case of Craig v. Anyon, supra, the 
defendant accountant had for almost five 
years been auditing the books of a firm of 
brokers which brought the action, and dur- 
ing this time had failed to discover defal- 
cations of an employee in the Commodities 
Department which amounted to in excess 
of $1,000,000. The defaulting employee 
had almost complete control of the Com- 
modities Department in Chicago which 
represented a considerable portion of the 
business done there. There had been no 
independent verification made by the au- 
ditors with individual customers, although 
apparently it was considered by both 
parties that this check should be part ol 
the scope of the audit. Furthermore, it 
appeared that the brokerage firm had not 
called this omission to the attention of the 
auditors, apparently having considerable 
faith in the integrity of the dishonest em- 
ployee. The issue of damages and thie ex- 
tent of the negligence of the accountants 
were left to the jury which brought in a 
verdict of $1,177,805. On proper moiion, 
however, the damages were reduced to 
$2,000 representing the total of the annual 
fees. This reduction was affirmed on ap- 
peal, the court stating: 


“We are of the opinion that the loss 
was not entirely the fault of the negli- 
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gence of the defendant but also resulted 
from the carelessness and negligent man- 
ner in which the plaintiffs conducted 
their business.” 


And further: 


“There is no doubt in this case that 
plaintiffs could have prevented the loss 
by the exercise of reasonable care and 
that they should not have relied exclu- 
sively on the accountant. 


We think the damages cannot be said 
to flow naturally and directly from the 
defendant’s negligence of breach of con- 
tract. Plaintiff should not be allowed to 
recover for losses which they could have 
avoided by the exercise of reasonable 


While the decision may be justified un- 
der the facts of the case, one cannot help 
but wonder, however, if the court did not 
actually render a compromise decision in 
that it felt it could not overlook what it 
considered obvious contributory  negli- 
gence on the part of the plaintiff, but on 
the other hand, could not overlook entirely 
the practically admitted negligence of the 
defendant. Although the action appeared 
to be solely grounded on negligence, the 
court apparently solved the problem neat- 
ly by limiting damages on the theory of 
breach of contract alone. 

In any event, in a subsequent case, Na- 
tional Surety Corporation v. Lybrand, 9 
N.Y.S. (2) 544, a New York court was no 
less cognizant of the negligence of the ac- 
countants involved and went on to make 
some important observations on the mat- 
ter of contributory negligence of the client 
which in turn led to a discussion of the 
matter of damages in such cases, thereby 
modifying to some degree the theory of the 
case of Craig v. Anyon. It is interesting to 
note that while this case also involved a 
dishonest employee, three different ac- 
counting firms failed to discover the thefts 
which extended over a period of nine 
years. The employee in this particular 
case evolved a rather clever system of de- 
laying and substituting bank deposits. The 
evidence indicated, however, that the plain- 
tiff company might have prevented the de- 
falcation by means of a reasonable system 
of internal control. On the other hand, 
however, one of the significant features of 
the case is that the defendant accountants 
failed to verify cash which to the court 


was a rather obvious and glaring oversight. 

In disposing of the contention that con- 
tributory negligence should bar or at least 
limit the amount of recovery, the court 
said: 


“Accountants as we know are com- 
monly employed for the very purpose of 
detecting defalcations which the em- 
ployer’s negligence has made _ possible. 
Accordingly we can see no reason to hold 
that the accountant is not liable to his 
employer in such cases. Negligence of 
the employer is a defense only when it 
has contributed to the accountant’s fail- 
ure to perform his contract and to report 
the truth. Thus by way of illustration 
if it were found that the members of the 
firm of Halle & Stieglitz (plaintiffs’ as- 
signor) had been negligent in connection 
with the transfer of funds which oc- 
curred at about the time of each audit 
and that such negligence contributed to 
the defendant's false reports, it would be 
a defense to the action for it could then 
be said that the defendant's failure to 
perform their contract was attributable 
in part at least to the negligent conduct 
of the firm. That was the principle ap- 
plied in Craig v. Anyon where the em- 
bezzler had been negligently represented 
to the accountants as a person to be 
trusted. In the present case the loss con- 
sists of thefts by a cashier not so rep- 
resented .. .” 


In this case, also, the accountant attempted 
to defend by pointing out the “limited 
scope” of the audit. The court indicated 
in its opinion the limitation to which this 
defense could be carried: 


“The loss resulted from a shortage of 
cash in bank due to pilfering of petty 
cash. The question then is whether the 
defendant’s duty was performed by a 
mere book reconciliation of cash or 
whether it did not require the ascertain- 
ment of the actual cash in bank. 

It is undisputed that cash in bank can 
be verified absolutely. The contracts for 
the services of the defendant were plain 
and their engagements required the ex- 
ercise of reasonable skill and diligence 
in making an actual determination of 
the cash position and not a mere arith- 
metical bookkeeping computation. When 
they accepted the employment though it 
may be at a low rate of compensation 
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they assumed the risk of non-perform- 
ance of contracts contemplating actual 
verification of cash in bank.” 


As indicated previously, one of the causes 
of action was for fraud. Perhaps it might 
have been argued that the very cleverness 
which the embezzling employee exhibited 
would prove a mitigating circumstance in 
the case. However, the court apparently 
felt that this should militate against the 
defendant: 


“It was for the jury to say whether the 
practice of ‘lapping’ and ‘kiting’ of 
checks should have put the defendants 
upon inquiry which would have led to 
discovery of the defalcation and whether 
if defendants had exercised ordinary 
care and used proper methods of account- 
ing as established by the expert testi- 
mony they would have observed checks 
drawn out of numerical order. If they 
had checked ‘outstanding’ they would 
have noted that the check or checks used 
by (the defaulting employee) at the 
audit date were returned with the can- 
celled vouchers accompanying the next 
bank statement. Again if there had been 
any substantial compliance with the re- 
quirements for verifying cash in bank, 
the cash shortage would have been de- 
tected as the jury might have found. 
Their representations that there had 
been a verification of cash was a pretense 
of knowledge when they did not know 
the condition of the bank account and 
had no reasonable basis to assume that 
they did. This the jury could have found 
amounted to at least constructive 
fraud.” 


In short, the opinion of the court con- 
stitutes a somewhat condensed treatise on 
the subject of errors and omissions of ac- 
countants and undoubtedly will prove 
persuasive in the judicial determinations 
of other states. 


IV. AcCOUNTANT’s LIABILITY TO A 
THIRD PARTY 


As a general rule, enunciated principally 
in two leading New York cases, it may be 
said that third parties may not recover 
from an accountant for mere negligence. 
However, if the negligence be gross it may 
in itself constitute sufficient evidence for 
a jury to draw an inference of fraud which 
would support an award of damages. 
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In an early Pennsylvania case it had been 
established that the accountant was not |i- 
able to the third party plaintiff for mere 
negligence, Landell v. Lybrand, 264 Pa. 
406, 107 Atl. 783. In this case an investor 
alleged that he had suffered a loss through 
the purchase of a stock subscription in a 
company whose books had been audited by 
the defendant accountant and that the {i- 
nancial statement on which he relied was 
false and untrue. The court stated: 


“There were no contractural relations 
between the plaintiff and defendants 
and if there is any liability from them 
to him it must arise out of some breach 
of duty for there is no averment that 
they had the report with intent to de- 
ceive him,” 


thus indicating that at least some species 
of fraud would be available in a proper 
case as the foundation of the suit. 

Subsequently in the leading New York 
case of Ultramares Corporation v. Touche, 
255 N.Y. 170, 174 N.E. 441, the rule was 
confirmed, insofar as third persons were 
concerned, that the accountant did not 
have a liability for mere negligence. How- 
ever, the significant feature of the case is 
in the holding that a representation cer- 
tified as true to the accountant’s knowledge 
where the accountant actually had no such 
knowledge, would support an inference ol 
fraud upon which liability could be found- 
ed. The plaintiff in this case was a cred- 
itor which advanced certain sums of money 
to a business corporation on the basis ol 
a certified financial statement prepared by 
defendant accountant hired by the com- 
pany. Although the balance sheet indi- 
cated a net worth of over $1,000,000, it 
later appeared that the borrowing corpora- 
tion was actually insolvent because of the 
fact that in excess of $700,000 in fictitious 
accounts receivable had been added to the 
books by an employee of the borrowing 
corporation. In addition, the liabilities 
had been substantially understated. [he 
inclusion of the accounts receivable on the 
books actually had no supporting entries 
so that a verification if undertaken by the 
accountant would have disclosed the dis- 
crepancy. However, the accountant did not 
follow through in this respect. lwo 
causes of action were alleged in this case, 
one in negligence and the other founded in 
fraud. 

In affirming the dismissal of the com- 
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plaint by the trial court and setting aside 
the verdict based on negligence, the Ap- 
pellate Court said: 


“Liability for negligence if adjudged 
in this case will extend to many callings 
other than an auditor. Lawyers who cer- 
tify their opinion as to the validity of 
municipal or corporate bonds with 
knowledge that the opinion will be 
brought to the notice of the public will 
become liable to the investors if they 
have overlooked a statute or a decision 
to the same extent as if the controversy 
were one between client and adviser. 
Title companies insuring title to a tract 
of land, with knowledge that at an ap- 
proaching auction the fact that they have 
insured will be stated to the bidders, will 
become liable to purchasers who may 
wish the benefit of a policy without pay- 
ment of a premium. These illustrations 
may seem to be extreme, but they go 
little, if any, farther than we are invited 
to go now. Negligence, moreover, will 
have one standard when viewed in re- 
lation to the employer, and another and 
at times a stricter standard when viewed 
in relation to the public. Explanations 
that might seem plausible, omissions 
that might be reasonable, if the duty is 
confined to the employer, conducting a 
business that presumably at least is not 
a fraud upon his creditors, might wear 
another aspect if an independent duty to 
be suspicious even of one’s principal is 
owing to investors. (Quoting other 
cases): “Every one making a promise 
having the quality of a contract will be 
under a duty to the promisee by virtue 
of the promise, but under another duty, 
apart from contract, to an indefinite 
number of potential beneficiaries when 
performance has begun. The assumption 
of one relation will mean the involun- 
tary assumption of a series of new rela- 
tions, inescapably hooked together. The 


law does not spread its protection so 
far.” 


However, with respect to the cause of ac- 
tion for fraud the court found that the 
accountants had certified as true to their 
own knowledge that the balance sheet was 
in accordance with the books of account. 
This coupled with the fact that the evi- 
dence indicated circumstances under which 
the accountant should have more closely 
scrutinized the accounts receivable item 
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might allow a jury to “find that with suspi- 
cions thus awakened they closed their eyes 
to the obvious and blindly gave assent.” 

The court goes on to say that with re- 
spect to the holding with regard to negli- 
gence nevertheless, “our holding does not 
emancipate accountants from the conse- 
quences of fraud. It does not relieve them 
if their audit has been so negligent as to 
justify a finding that they had no genuine 

lief in its adequacy for, this again is 
fraud. It does no more than say that if less 
than this this is proved, if there has been 
neither reckless misstatement nor insincere 
profession of an opinion, but only honest 
blunder, the ensuing liability for negli- 
gence is one that is bounded by the con- 
tract, and is to be enforced between the 
parties by whom the contract has been 
made. We doubt whether the average busi- 
ness man receiving a certificate without 
paying for it and receiving it merely as one 
among a multitude of possible investors, 
would look for anything more.” 

In the Ultramares case the plaintiff was 
a creditor who had received a certified 
copy of the balance sheet which the ac- 
countant had supplied to the borrowing 
company together with a number of other 
copies knowing that these copies would be 
distributed to creditors. In State Street 
Trust Co. v. Ernst, 278 N.Y. 104, 15 N. E. 
(2) 416, which was a somewhat analogous 
situation, the accountants supplied their 
client with a so-called “short-form” report 
knowing that it would be distributed to 
banks (of which the plaintiff was one) for 
the purpose of obtaining credit. 

Under the facts of the case, in which 
omission by way of independent verifica- 
tion appeared in the accountants’ work, the 
court referred to its previous decision in 
the Ultramares case and indicated that a 
basis for an inference of fraudulent pre- 
tense existed. The court also attached 
significance to the fact that following the 
issuance of the short form report the de- 
fendant accountants tendered to the com- 
pany a so-called letter of explanation which 
attempted to qualify the certification and 
apparently was considered evidence not of 
good faith. In this connection the court 
said: 


“They held back this covering letter 
for thirty days and issued the balance 
sheet alone to the world of possible len- 
ders. The loan by the plaintiff was made 
long before this important covering let- 
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ter was even sent. The above act of the 
accountants in placing in circulation a 
certified balance sheet which they prac- 
tically conceded should not be used with- 
out knowing the scope of the examina- 
tion set forth in the covering letter and 
then allowing a period of thirty days to 
elapse before the covering letter and then 
sending only one copy whereas there had 
been ten copies of the certified balance 
sheet issued was itself gross negligence 
and an important piece of evidence rais- 
ing an inference of fraud.” 


I believe it is a fair statement to say that 
world progress is paced by the actions and 
accomplishments of its professional men 
and women. Lawyers are the advisers to 
business and industry. They aid in the en- 
forcement of the rules of society as well as 
participate in their enactment. Account- 
ants insure accuracy and orderliness in the 
fiscal matters of industry and government 
and may be termed the “watch dogs” of the 
treasuries of private enterprise. The capa- 
ble, the competent, the bold, of whatever 
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profession, never falter in following a 
course believed to be sound. It is prudent 
that the professional man soberly consider 
the consequences of his acts and the results 
of reliance on his opinion and judgment, 
for all men must stand ready to assume re- 
sponsibility for what they have done. Hay- 
ing concluded that his position is sound it 
is noteworthy that the American profes- 
sional man, like his entrepreneur counter- 
part, has demonstrated a boldness and 
fearlessness that is admired and applauded 
around the world. 


PRESIDENT MORRIS: Mr. Des. 
Champs, we are certainly highly apprecia- 
tive of his excellent paper which, in due 
time, will appear in the Journal, becoming 
one of a long list of splendid papers there 
to be found. It will shortcut for our mem- 
bers the way to the law in this important 
field. We thank you very much. 

I promise you that we will be out in an- 
other fifteen minutes. We shall pass over 
a few items until Saturday morning. 

At this time we shall have the report of 
the Secretary. 


Report of Secretary 


Joun A. KLuwIn 
Milwaukee, Wisconsin 


R. President, and members: Due to 

the lateness of the hour, with your 
indulgence I will file my formal report, 
and dispense with all statistics. However, 
I would like to just make a few final re- 
marks at this time. On Saturday noon I 
will conclude my attendance at the six- 
teenth consecutive convention that it has 
been my pleasure to participate in, and 
also my seventh and final convention as 
your Secretary. I greatly appreciate the 
confidence that you have had in me and 
the apprehension that you have shown in 
respect to my future. I understand that 
some of you are concerned about the fact 
that I am leaving this very lucrative po- 
sition to return to the private practice of 
the law. I assure you that you need have 
no concern. My partners have assured me 
that they will welcome me back with open 
arms and they have already built up a 
backlog of cases consisting of a $10 case 
and two small ones. I think it only fair to 
advise you that I am about to publish a 


book and I look forward to an interested 
response from you each one of you as a 
potential customer. The title of the book 
will be International Confidential. This 
book, I am sure each one of you will want, 
first to see whether you are spoken of in a 
lauditory manner or whether or not there 
is some disclosure which you would like to 
keep hidden from the rest. I can assure 
you that in seven years in working with 
this Association, and particularly in con- 
nection with the reservations, that there 
are some secrets that each one of you has 
disclosed that are most enlightening. | 
know many things about your personal 
lives which I think would make very 1n- 
teresting reading along with Washington 
Confidential and Chicago Confidentia!. 
However, seriously, ladies and gi ntle- 
men, I want to express my appreciation to 
the seven distinguished presidents it has 
been my pleasure to serve under, and to 
the two treasurers and to the many mem- 
bers of the Executive Committee. I should 
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also like to pay tribute to Blanche Dahin- 
den and Marion Scholtka who have served 
me so faithfully through these seven years. 
You also know that the Executive Com- 
mittee has established, and is establishing, 
a permanent office and that it will be 
staffed by one of my former secretaries. I 
can assure you that from my experiences 
my loss, and it is a keen loss, will be your 
ain. 

, I also want to express my appreciation 
to my wife who couldn’t be here today, 
and to my family who made many sac- 
rifices in order that I could carry on the 
work for this Association. I love you and 
thank you all for all the help that you have 
given to me. I ask you to please excuse 
all of my shortcomings and any impatience 
that | may have shown with you. Thank 
you very much. 


Formal Report as filed 


Statistically, I have the following to re- 
port relative to your Association since my 
last report of July 8, 1954, submitted to 
you at the convention at The Greenbrier. 
' During the course of the year, we have 
acquired 120 new members. We have lost 
§4—33 by resignation, 14 by death, and 17 
have been dropped for non-payment of 
dues. This represents a net gain of 57 
members. Our membership now numbers 
1551. 
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During the past year we have processed 
the greatest number of applications since 
I became Secretary. There were 139 ap- 
plicants—121 were approved, 5 were re- 
jected, and 3 are being held for further in- 
vestigation. There are presently 35 appli- 
cations in various stages of processing. 

Each year a major problem has been the 
handling of requests for reservations for 
our annual meeting. This year was no 
exception despite the fact that our meeting 
is in the extreme southwest portion of our 
country. At one time the number of per- 
sons desiring accommodations reached 1,- 
025. However, through: the fine coopera- 
tion of the staff at the del Coronado, every- 
thing was done that could be done to try 
to accommodate the greatest number of 
persons within the facilities available. 

I deeply apreciate all of the cooperation 
which the officers and members of this 
Association have extended to me. 


PRESIDENT MORRIS: John is an- 
other of the distinguished company of peo- 
ple who have made continuing sacrifices 
for this Association. The Association is 
very greatly thankful. John, one statistic: 
Have we decreased or increased in member- 
ship during the year? 

MR. KLUWIN: We have increased by 
approximately 75, I believe. 

PRESIDENT MORRIS: We now have 
the report of the Treasurer. 


Annual Report of Treasurer 


Cuar es E. PLEDGER, JR. 
Washington, D. C. 


I submit herewith the Treasurer’s report 
for the period November 1, 1954 to June 
21, 1955, together with a budget analysis 
through the latter date. 

It is my pleasure to advise you that the 
Association operated well within its budget 
for the fiscal year ended October 31, 1954 
and that its present financial condition is 
sound. 

Seventeen members have been dropped 
for failure to pay dues for the fiscal year 
November 1, 1954 to October 31, 1955. 
However, notwithstanding this fact, we 
show a substantial gain in the number of 
members who have paid dues for this 
liscal year as compared with the preceding 
year. As of approximately the same date 
last year, we had 1,419 paid members and 
this year we have 1,462, or a gain of 43 


members. 

This report contains no reference to reg- 
istration fees or refunds in connection with 
this annual meeting inasmuch as they are 
handled by the Secretary's office. At an 
appropriate time subsequent to this an- 
nual meeting, the Secretary will account to 
me for registration fees collected less re- 
funds made. Income from this source was 
$7,958.15 for the fiscal year ended October 
31, 1954. 

This is my third report as Treasurer to 
an annual meeting of this Association. As 
during the past two years, it has been a real 
privilege this term to work and be identi- 
fied with the splendid officers, executive 
committee and membership of this Asso- 
ciation. I am appreciative of the oppor- 
tunity which I have had to serve you. 
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REPORT FOR PERIOD NOVEMBER 1, 1954 THROUGH JUNE 21, 1955 


Balance as at October 31, 1954: 


CASH: 


On demand deposit: 
National Metropolitan Bank, Wash, 
D. C. 
National Savings and Trust Co., 
Washington, D. C... ‘ 


UNITED STATES Bonpbs: 

Series G—Maturing Febr my 1955 
V-188733-G sibiallie 
V-212522-G 

Series K— ne rs 1966 
V-26258-K - saniilcabes 


RECEIPTs: 
Dues, 1955 __... 
Subscriptions to Journal 
Interest: 
U. S. Savings Bonds 
Deposit, National Savings 
& Trust 100.54 
Application Fees 


$194.00 








Miscellaneous (Premium on Exchange). 


DISBURSEMENTS: 


Secretary’s Office Expense 
Treasurer’s Office Expense 





Mid-Winter Meeting - 
Convention Expense, 1955 
Journal Expense 





Miscellaneous 





Application Refunds 





President’s Expense _- 





Excess receipts over expenditures for period 
Balance June 21, 1955: 6. 


Accounted for as follows: 


CAsH: 


On demand deposit: 
National Metropolitan Bank, 





Washington, D. C 
National Savings and Trust Co., 
Washington, D. C. 





Second National Bank 
Washington, D. C 


UNITED STATES BonpDs: 
Series K 


V-26258-K—Maturing Feb. 1966. 


V-26952-K—Maturing Feb. 1967 
V-26953-K—Maturing Feb. 1967 


--$ 5,000.00 


5,000.00 


5,000.00 


--.$36,550.00 


1,553.00 


294.54 
1,285.00 


7.88 


3,931.45 
1,242.75 
4,946.79 
465.99 
14,637.78 
179.06 
85.00 


194.23 


$5,000.00 
5,000.00 


5,000.00 


$17,448.62 
10,059.45 


15,000.00 


$39,690.42 


25,683.05 


$2 1 355.45 
10,159.99 
10,000.00 


15,000 00 


$56,515.44 


$42,508.07 


$14,007.37 
$56,515.44 
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PRESIDENT MORRIS: We take up 
one other item of the agenda which is 
concerned with some of the pleasures plan- 
ned for the evenings. Charlie Gould is 
here. He is general chairman of the En- 
tertainment Committee. You have all re- 
ceived an information sheet which quite 
fully sets out what you may look forward 
to. But Charlie, as your chairman is here. 
And if there are any chairmen of your 
subcommittees who are here I would like 
you, Charlie, to present them to us so that 
we may properly recognize them. There 
has been a vast amount of work done on 
these preparations. 

(Mr. Gould introduced his subcommit- 
tee chairmen and made a report on the en- 
tertainment program.) 

PRESIDENT MORRIS: Thank you 
very much. You will note that the members 
of Charlie’s committee are printed in the 
program, so that you may make yourselves 
known to them, if there is additional in- 
formation you need. We have a sprinkling 
of people from the east on these commit- 
tees. But they are largely made up of na- 
tive sons and daughters, plus a few im- 
migrants who live in California. They 
have gone all-out to see to it that we have a 
good time amid our glamorous surround- 
ings. 
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One other responsibility of the Presi- 
dent, one of the most important, is the se- 
lection of the Nominating Committee later 
to come before you with a list of nominees 
for your officers for the ensuing year. | 
gave great thought to it and I believe | 
have come up with a committee which will 
enjoy your confidence and will appeal to 
you as excellent. 

As chairman, Al Christovich of New Or- 
leans, as members, Ernie Fields of New 
York City, John Kitch of Chicago, Payne 
Karr of Seattle, and Walter Humkey of 
Miami. 

Appointing people to this committee is 
a sort of a sadistic thing to do to good 
friends, because it is one of the most la- 
borious of the committees. But I believe 
that I can count upon these good friends 
to put aside pleasure and go to work. If 
Al is here I would like for him to come 
forward and indicate to us where the com- 
mittee will sit, when and where, in order to 
hear what you all have to say. It becomes 
the duty of each of you to go before that 
committee, if you have suggestions to 
make. 

(After an announcement by the chair- 
man of the Nominating Committee, the 
Convention recessed at 12:30 o'clock P.M., 
resuming at 1:45 o'clock P.M.) 


FORUM 


Admission of Liability— 
Strategic Advisability and Other Considerations 


WALTER E ty, Chairman 
Los Angeles, California 


PRESIDENT MORRIS: The conven- 
tion will be in order. This afternoon we 
have what ought to prove to be one of the 
most valuable features of the convention 
in the form of an open forum discussion. 
This part of the convention program has 
been arranged by Walter Ely of Los Ange- 
les, who is Chairman of the Open Forum 
and Panel Discussion Committee. He has 
done a lot of work on his and Walter de- 
serves a lot of credit in working this up. 
Without more ado I will introduce to you, 
Walter Ely. 

MR. ELY: Thank you, Stan, and good 
afternoon, gentlemen. 


Our two speakers on the subject “Ad- 
mission of Liability, Strategic Advisability 
and Other Considerations,” are Mr. Hayes 
Kennedy and Mr. G. Cameron Buchanan. 

Hayes is presently general claims attor- 
ner for the Greyhound Corporation with 
offices in Chicago. He is a graduate of the 
University of Chicago and for a period of 
twenty-five years engaged in the general 
practice of our type of litigation. He has 
represented, being general counsel, at least 
two insurance companies while he was en- 
gaged in the private practice, and in addi- 
tion to his experience in matters litigated 
he is, I think, quite a profound student of 
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the law. He was Professor of Law for a 
period of several years at the Loyola Uni- 
versity in Chicago. In his present capacity, 
of course, he has wide, broad experience, 
nationwide, in the handling of claims. He 
has been a member of our association for 
twelve or fourteen years. 

The other speaker is a distinguished 
member of the Detroit bar and a member 
of the firm of Alexander, Cholette, Buch- 
anan, Perkins and Conklin, in the city of 
Detroit. Mr. Buchanan has been contin- 
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uously engaged in the trial of lawsuits for 
a period of twenty-five years and certainly 
that is a broad experience, enabling him 
to discuss the various considerations of the 
problems. He is a graduate of the Detroit 
College of Law and began his practice in 
the firm of which he is now a senior part- 
ner. I am sure, gentlemen, that you will 
find, especially those of you engaged in 
everyday defense litigation, you will find 
the discussions here to be presented by 
these two friends to be educational. 


Admission of Liability— 
Strategic Advisability and Other Considerations 


PART I 


WITH PARTICULAR REFERENCE TO 
COMMON CARRIERS 


Hayes Kennepy, General Claims Attorney, 
The Greyhound Corporation 
Chicago, Illinois 


HEN I was asked to participate in a 

panel discussion on the subject of 
a defendant admitting liability and de- 
fending a case solely on the question of 
damages in cases where there would ap- 
pear to be no plausible legal defense, I lit- 
tle realized what a hornet’s nest of varying 
and divergent views and convictions I was 
about to encounter. 

While I entertain certain thoughts as to 
the advisibility of admitting liability on 
behalf of a carrier defendant, and trying 
the case solely on the question of damages, 
I was of the opinion that the experience of 
any one lawyer afforded insufficient evi- 
dence upon which to postulate any prin- 
ciple or arrive at any generalization which 
would afford guidance to a lawyer seeking 
to chart a course in this unchartered sea. 
Therefore, I sought information and guid- 
ance from the views of other competent 
practitioners who at some time have had 
the occasion to participate in a law suit of 
this nature. For this purpose I was for- 
tunate in receiving opinions from defense 
counsel, long experienced in negligence 
cases; from lawyers with a practice mainly 
confined to the presentation of the plain- 
tiff’s side of a negligence case; from judges 
sitting both on the Federal and on State 
benches, and from the general counsel of 


several common carriers. To all of them | 
acknowledge my gratitude. Since, in solicit- 
ing their opinions, I agreed that I would 
not disclose their identities, I must of 
necessity observe that promise. 

The defendants’ lawyers were most re- 
sponsive and outspoken in submitting their 
views. Some plaintiffs’ lawyers were seem- 
ingly over-cautious and failed to respond to 
my inquiry, but those who wrote to me 
were sincere in expressing their experiences 
and convictions. Most of the judges were 
responsive to my inquiries and general 
counsel, as might be expected, spoke with 
precaution but on the whole with {rank- 
ness. Analyzing these various responses it 
seemed apparent to me that the divergent 
views which have heretofore prevailed on 
this subject, will continue, undisturbed and 
unsolved insofar as my conclusions here 
presented may offer any solution. 

My first experience in admitting liabil- 
ity occurred back in the early thirties. | 
represented a small bus line which was 
sued by a passenger, and since a thorough 
investigation of the facts failed to disclose 
any defense, with the carrier’s permission, I 
admitted liability. I had offered $7,500 in 
settlement. The plaintiff's counsel, an out- 
standing negligence lawyer in Chicago at 
that time, demanded $12,500 in settle 
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ment. Special damages were substantial 
and the injuries, though genuine, were not 
yermanent. The jury returned a verdict of 
$5,000. Naturally, I felt more than pleased 


with my achievement. A few years later I : 


was asked to defend another similar suit 
against the same bus line. No worthy de- 
fense appeared available, so I admitted lia- 
bility. The plaintiff's demand was for 
$20,000 which seemed exorbitant. I offered 
$15,000, to which my client consented with 
some reluctance. In his summation to the 
jury, the plaintiff's counsel told the jury 
he wanted them to return a verdict for the 
full $25,000 requested in the ad damnum. 
After the jury was out for about an hour 
it returned and asked the court if it would 
be permitted to bring in a verdict for the 
plaintiff in excess of the amount requested 
by the plaintiff's attorney. It subsequently 
returned a verdict for the plaintiff of 
$38,000. My earlier enthusiasm for ad- 
mitting liability quickly evaporated. I am 
glad it happened early in my career be- 
cause thereafter I have been exceedingly 
cautious. 

My particular assignment in this discus- 
sion is in the main related to admitting lia- 
bility in passenger suits against common 
carriers. My associate, Mr. Buchanan, will 
discuss the subject as it pertains to other 
types of cases. Before discussing with you 
the assigned subject it occurred to me you 
might be interested in hearing some of the 
views and experiences of lawyers from 
various parts of the country. 


Views of Defendants’ Lawyers 


As you probably know there is little 
unity of opinion. Their views range from 
the statement of an Illinois lawyer who 
said, “I have never admitted liability and 
never will—I try to settle on the best basis 
possible, and if that fails, then I go in to 
court and slug it out and hope for the 
best”; to the assertion of a lawyer in up 
State New York that, “I have admitted lia- 
bility in 20 cases and in only one of them 
was the verdict in excess of the plaintiff's 
demands.” Then there was the Minnesota 
lawyer who said, “I admitted liability in 
19 cases, in 18 of them the verdict was for 
an amount less than the plaintiffs’ demands 
or the defendant had offered—one case the 
verdict was for the exact amount the de- 
fendant offered.” A Dallas, Texas lawyer 
reported he believed that a jury appre- 
ciates the admission of liability by a defen- 
dant. It gives the jury a feeling the defen- 
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dant is trying, at least, to be fair. This 
lawyer has admitted liability twelve times 
in the last five years—all verdicts were for 
amounts less than the demands of the 
plaintiffs. 

On the other hand a midwestern lawyer 
wrote me, “I would never try a case solely 
on the question of damages nor would I 
admit liability on behalf of the defendant 
at any time. My observation is that the 
jury admires a fighter regardless of 
whether he has much to fight about, and 
only asks that he do it in an honorable and 
straightforward way. Imagination on the 
part of a defense lawyer with determin- 
ation to apply that imagination has a far- 
reaching effect on the jury.” 

Yet an Alabama lawyer has this to say, 
“It is our experience that juries regard the 
admission of liability as a cause for con- 
demnation rather than an occasion for ap- 
preciation of a forthright and temperate at- 
titude toward the defendant’s position.” 

Another midwestern lawyer presents a 
different view, “Where liability is abso- 
lute, I find nothing is to be gained by 
denying liability. It only inflames and ag- 
gravates the jury and it increases the dam- 
ages.” 

It was interesting to learn that very few 
defense lawyers, many of them with years of 
practice, have admitted liability and tried 
their cases solely on the question of dam- 
ages. Even the more courageous ones who 
report they have admitted liability and ob- 
tained satisfactory results, confess they have 
restricted their indulgence to three, four 
or possibly five occasions. 

My survey reveals an inclination to ad- 
mit liability more prevalent among law- 
years who practice in larger cities than 
among the lawyers who practice in smaller 
communities. In the smaller community 
lawyers know many of the jurors; in the 
larger cities this is less frequently the case. 
Whether a lawyer’s acquaintanceship with 
some of the jurors is a factor in causing 
him to be reluctant to admit liability, I 
cannot say, but one lawyer from a small 
Indiana community who reports he has 
never admitted liability said, “There may 
be one or two on that jury who will see 
my way of thinking.” 

In some parts of the country I find a 
greater tendency among lawyers to admit 
liability than in others. An Atlantic Coast 
lawyer disclosed, “There is a growing ten- 
dency among defense lawyers in this area 
to admit liability in certain selected cases 
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where there is no plausible defense and try 
the case on the issue of damages alone. It 
keeps out the sordid details of the accident, 
is less likely to inflame the jury and usual- 
ly results in a reasonable verdict.” In other 

laces, there is a firm conviction that lia- 
Bility should never be admitted. A Ten- 
nessee lawyer writes to me, “I have never 
admitted liability and I have never heard 
of it being done in this area.” Many law- 
yers from other states have submitted sim- 
ilar conclusions. 

One of my inquiries was directed at find- 
ing whether the lawyer obtained the con- 
sent of his client before admitting liabil- 
ity. This was the only question where the 
lawyers were in unanimous accord. Some 
lawyers merely obtain the oral consent of 
the client but most of them take the pre- 
caution to procure the written consent of 
the client before admitting liability. Where 
the defendant is protected by insurance, 
the insurance company is the real client of 
the lawyer, and then the written consents 
of the named defendant and the insurance 
company are usually obtained. 

It was interesting to observe the differ- 
ences of opinion among lawyers practicing 


in the same state. The lawyer from a small 


community is usually reluctant to admit 
liability at any time. The lawyer from 
the metropolitan area will do so in isolated 
instances under circumstances which he 
described as the “right occasion”. This dif- 
ference of opinion among lawyers within 
one state may be traced to the attitude of 
judges in the circuits within the state as to 
the manner in which they conduct the trial 
of cases in which liability is admitted. 
Some judges, when liability is admitted, 
rigidly restrict the plaintiff's counsel to 
proof of injuries, damages and expenses; 
others are more lenient and permit the ad- 
mission of some evidence on the accident to 
show force or impact as they bear on 
injuries. Other judges are most lenient, 
or even careless, and permit the admis- 
sion of facts far beyond those necessary 
to show force and impact. Obviously this 
lack of uniformity among the judges with- 
in the same state is reflected in the attitude 
of the lawyers in dealing with this ques- 
tion. A large number of the lawyers re- 
porting on the practice in their states on 
admitting liability advise there is no statu- 
tory provision on the procedure affecting 
the admissibility of evidence where the de- 
fendant admits liability. There were a few 
who advised me that in their jurisdictions, 
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there were statutory provisions regulating 
such procedure. What evidence is ad. 
mitted or excluded seems to rest within the 
discretion of the presiding judge. Thus, it 
is incumbent on any lawyer contemplating 
admitting liability to know in advance of 
trial, or at least at the time of trial, the at- 
titude of the particular judge before mak- 
ing an admission of liability. 

Under what circumstances should a law- 
yer admit liability? When should that de- 
cision be made? If it is decided to admit 
liability when should such a decision be 
made known to the opposing counsel and 
the presiding judge? What procedure is 
adopted in making the admission? Is it 
done by amendment to pleadings, with- 
drawal of pleadings, stipulation or by 
mere announcement entered on the records 
of the court? Is there any particular ad- 
vantage in admitting liability at the open- 
ing of the case as compared with admitting 
liability at the close, or should it be done 
at the summation of the issues to the jury? 
If after an expression of intent to admit 
liability by the defendant, plaintiff's coun- 
sel asks leave to amend his complaint so as 
to file a wilful and wanton count calling 
for punitive damages, what defense should 
defendant’s counsel pursue? These are in- 
teresting questions for which there seems 
to be no uniformity in answers. 


In commenting on the type of case in 
which an admission of liability should be 
made, a Washington, D. C. lawyer said, 
“Unless there is some element of substance 
to the defense, it is best not to attempt to 
interpose it because a jury will resent the 
fact that a large corporation is attempting 
to evade responsibility on a shadow de- 
fense and it is our experience where it is 
done, the jury is inclined to increase its 
verdict as a criticism of the shadow de- 
fense”. Other lawyers assert that they ad- 
mit liability only “in extreme cases’, “un- 
usual cases”, “when the facts are likely to 
inflame the jury”, “when the liability 1s 
clear in the presentation of the facts and 
the circumstances are prejudicial to the 
defendant”, “when there is no semblance o! 
fact upon which the defendant bases denial 
of liability”, “where the facts and investl- 
gation show an aggravated or flagrant case 
of negligence”, “when there is no assertable 
defense”’. 

I believe that where the plaintiff secks 
punitive damages, never should a defend- 
ant counsel admit liability, no matter how 
flagrant the conduct of his client. Usually 
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a wilful and wanton count in the complaint 
calls for the admission of sordid facts in 
reference to the accident. Thus no advan- 
tage is gained by admission of liability. In 
cases involving co-defendants likewise there 
would seem to be no benefit to be gained 
by an admission of liability where the co- 
defendant refuses to admit liability. In a 
few instances lawyers who participated in 
this type of proceedings, that is where they 
wanted to admit liability, but the co- 
defendant refused, report favorable results 
as the jury also held the co-defendant. bse 
admission of liability by one defendant anc 
a denial by the co-defendant may — 
invite plaintiff's counsel to dismiss the c - 
fendant denying liability and to proceec 
against the one who has admitted liability. 
“No decision to admit liability should 
ever be hastily made. Your first review of 
the investigation file, no matter how dis- 
couraging should deter your efforts to seck 
an honorable and plausible defense. Fre- 
quently, the ultimate defense is not dis- 
closed by such review. An early visit to the 
scene of the accident, an interrogation of 
all known witnesses by defense counsel, a 
search for possible undisclosed witnesses, a 
medical examination of the plaintiff by 
doctors of your choice where such proce- 
dure is permissible, and complete exploita- 
tion of the discovery practice, where per- 
mitted, may bring forth some defense not 
theretofore known. ; 

You will at least be able to ascertain 
whether the plaintiff's injuries are genuine 
or exaggerated, his damages reasonable or 
inflated. A survey of local conditions, the 
identity of the presiding judge, his temper- 
ament, his personality, the ability, resource- 
fullness, tactics, personality of opposing 
counsel, and the effectiveness of your own 
defense from a medical standpoint, are also 
factors that should enter into your decis- 
ion. Information on the makeup of the 
jury panel must not be overlooked although 
this information is not available in some 
jurisdictions until the time of trial. 

Having made the decision to admit lia- 
bility - - when is that fact best made known 
to the court and opposing counsel? In spite 
of a variance of opinion, there is a certain 
amount of uniformity. 

A Wisconsin lawyer perhaps gives a fair 
summation of the varying views on this 
question when he says “As to when we dis- 
close to opposing counsel and to the court 
the fact that we intend to admit liability, 
depends upon the facts and circumstances 
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confronting us, the nature of the case, the 
personalities of the parties opposing us, the 
kind of lawyer involved against us. We 
follow no set rule. In a few cases we made 
our announcement months ahead of trial, 
and in other cases we did not make the 
admission until the jury had been sworn.” 

Usually such admission is delayed until 
the time of trial. There would seem to be 
a certain tactical advantage in this method. 
Most lawyers prefer to be certain all settle- 
ment possibilities have been exhausted. An 
early admission will relieve plaintiff's coun- 
sel from the pressure of preparation to meet 
the question of liability allowing time for 
concentration on proof of damages. An 
early admission also gives the opposing 
lawyer confidence in the settlement demand 
he has made. If the plaintiff's lawyer is 
definitely assured that he has no problem 
except how large the damages will be, he 
is apt to set his sights very high. 

In jurisdictions where the voir diré ex- 
amination of jurors is still available, most 
lawyers make the disclosure in the selection 
of the jurors. An Ohio lawyer says, “I do 
not like to use the term, ‘We are admitting 
liability’; I prefer to say to the jury, ‘We 
are not submitting to the jury’s considera- 
tion the question of liability because we 
have settled that issue’.” A Maryland law- 
yer discloses his intent in the following 
manner, “The defendant feels it has a sub- 
stantial question concerning its responsi- 
bility but the technicalities of the law are 
such the jury might become confused, its 
time and that of the court would be wasted 
and ultimately there would likely be a 
verdict against the defendant. Therefore, 
the defendant has decided to accept the res- 
ponsibility for the happening of the acci- 
dent and leave for your determination only 
the question of damages.” A California 
lawyer points out to the jury that his client 
seeks no unusual consideration because it 
has admitted liability, but he makes a min- 
ute inquiry of each juror as to whether the 
juror is prejudiced because the defendant 
has decided not to contest liability. He re- 
ports the average juror seems to approve 
frankness in admitting liability. 

Most lawyers feel that the admission of 
liability should be made at the very start 
of the case so as not to allow the plaintiffs’ 
counsel to make an opening statement as 
to liability, because if all the facts are given 
to the jury in the opening statement, even 
in brief form, such disclosure may arouse 
a punitive instinct in the jurors which will 
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influence them throughout the case and 
which will not be cured by a late admission 
or subsequent guarded ‘instructions from 
the court. 

A Texas lawyer reports that he goes to 
the judge on the event of trial and asks him 
whether, if he withdraws his plea of no- 
liability, the judge will bar the facts and 
circumstances surrounding the accident and 
confine the testimony solely to the extent 
of the injuries and amount of damages. 


A greater number of lawyers wait until 
the case is called for trial and then go into 
chambers with the plaintiff's counsel and 
the judge and make their disclosure of in- 
tent to admit liability and ask that plain- 
tiff’s counsel be admonished to refrain from 
reference to the facts of the accident in the 
examination of the jurors, in his opening 
statement and in the course of the trial. At 
that time the attitude of the judge and his 
possible conduct in the course of the trial 
usually become known. Other lawyers 


have indicated they prefer to make the ad- 
mission of liability in their opening state- 
ment of the case to the jury. The value of 
this procdure is determined by whether 
the opening statement is made before or 


after the jury is selected. 

Some lawyers file a formal motion to 
suppress all testimony with reference to 
the manner in which the accident occurred, 
and the negligence of the defendant. They 
ask for a hearing on this motion before the 
jury is selected. Those who follow this 
procedure advise that the judges have fre- 
quently ruled favorably on such a motion 
and have instructed the plaintiff's counsel 
as to the limited testimony to which they 
will be confined. In a recent Ohio case the 
judge indicated he would admit limited 
testimony on the accident to show force 
and impact. There, the defendant’s coun- 
sel was successful in excluding testimony 
as to force and impact by making an ad- 
ditional admission that the collision in 
this accident occurred with sufficient force 
to produce the injuries “as will be shown 
by the plaintiff's evidence”. On the basis 
of this additional admission, the court re- 
fused to permit any evidence whatsoever in 
relation to the accident. It seems to me 
in such a case that defendant’s counsel must 
have a definite idea as to what injuries 
the plaintiff's counsel can prove or will 
prove before making this type of admiss- 
ion. A few lawyers go through the formal- 
ity of amending their pleadings or with- 
drawing their pleadings denying liability 
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when they have decided to admit liability. 
Others ignore the pleadings and merely 
have an entry made on the record to the 
effect that the defendant admits liability 
but denies the injuries and damages claim. 
ed. The courts seem satisfied with this 
mere entry on the record. 

A deplorable practice has developed in 
some of the large cities where juries are se- 
lected in advance of trial’in empanelling 
rooms outside of the court room. No judge 
is present and no stenographic record is 
made of the questions asked the prospective 
jurors. As a result, many plaintiff's law- 
yers make what amounts to an opening 
address to the jurors under the guise of 
informing the jury as to the nature of the 
case. With no restraining jurist present 
much information is given to the jury 
which should be excluded on an admisssion 
of liability. 

A few lawyers favor admitting liability 
in their closing arguments, and concentrate 
in their closing argument on the excessive- 
ness and exaggeration of the plaintiff's 
claim for injuries and damages. Surpris- 
ingly, some of them report satisfactory re- 
sults. It would seem to me, however, that 
admission comes a little late at this stage. 
All of the unpleasant and inflammatory de- 
tails of the accident have by then been 
presented to the jury. It is conceivable, 
however, that the jury might resent the 
plaintiff's exaggeration and bring in a mo- 
dest verdict or a defendant’s verdict irres- 
pective of their knowledge of all the facts 
of the accident. This occurred in upstate 
New York a short time ago. The news 
papers carried a headline the day after the 
trial reading, “Jury Refuses to Believe De- 
fendant’s Lawyer Who Admits Liability 
and Renders No Cause of Action”. 

A lawyer from Georgia reports the 
courts in his area are lenient in admitting 
facts in reference to the accident when the 
defendant admits liability, and nothing 1s 
gained by admitting liability in a formal 
manner at the opening of the case. He has 
this to say, “The average plaintiff's lawyer 
depends to a great extent on the conclud- 
ing argument, following the defencant 
counsel’s address to the jury, to impress the 
jury with the magnitude of plaintiff's dam 
ages and the reasonableness of the plain- 
tiff’s modest request. When the defendant 
has no defense, then don’t offer any ¢v! 
dence and waive your closing argument. 
Under our practice in Georgia plaintiff's 
lawyer is deprived of the opportunity of 
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making the last address to the jury”. A 
Washington, D. C. lawyer says he has on 
several occasions used this technique to de- 
prive the plaintiff's lawyer from making 
his flagrant appeal. 

Assume the defendant’s counsel has in- 
dicated he might possibly admit liability if 
the court will restrict the admissibility of 
certain testimony, and the court indicates 
he will so restrict the testimony, when sud- 
denly plaintiff's counsel asks leave to 
amend the complaint and file instanter a 
wilful and wanton count. If the wilful and 
wanton count seeks punitive damages, it is 
only logical for the defendant's attorney 
to abandon all thought of admitting liab- 
ility and ask for a continuance since he is 
now faced with a new cause of action which 
he is not immediately prepared to meet. 


Views of Plaintiffs’ Lawyers 


Several leading plaintiffs’ lawyers from 
widely scattered geographical areas were 
measurably helpful in candidly expressing 
their views, and their experiences in cases 
in which they were confronted with an ad- 
mission of liability by defendants’ counsel. 

Several defendants’ counsel advised their 
admission of liability came as a complete 
surprise to the plaintiffs’ counsel, and it 
was their observation that even with the 
most experienced trial counsel the sudden 
admission of liability hampers the effective- 
ness of the preparation and presentation of 
the plaintiffs’ case. A California lawyer 
says, “By admitting liability I caught the 
plaintiff's counsel flat-footed and disturbed 
his order of proof. He never regained his 
equilibrium during the trial and was less 
effective than usual in making his elaborate 
presentation to the jury”. 

_I do not find any admissions from plain- 
tiffs’ counsel that they were caught flat- 
footed and measurably disturbed or con- 
fused throughout the trial when confronted 
with the admission of liability by defend- 
ant’s counsel. Of course, if such an admiss- 
ion had such effect, I doubt that they 
would admit it. A few of them have con- 
fessed they found such tactics disconcert- 
ing. They do admit an abrupt admission 
of liability disturbs their plan of trial and 
throws their schedule of presentation off 
balance, but they say this inconvenience 
should not irretrievably disturb an experi- 
enced negligence lawyer who has thorough- 
ly prepared his case. They do admit that 
inconvenience and irritation arise when 
medical witnesses, who were scheduled for 


a subsequent date, must now be hurriedly 
located. Some of them are doctors with 
heavy schedules, and they become irked 
when called prematurely. In some in- 
stances they have not been available when 
called. The plaintiffs’ counsel report that 
the courts, as a general rule, are under- 
standing and sympathetic and are willing 
to take the necessary recess to prevent a 
hardship. Under such circumstances the 
temporary advantage of the defendant is 
minimized. 

The opinions of plaintiffs’ lawyers as to 
effectiveness of a defendant admitting lia- 
bility, show more uniformity than do the 
opinions of defendants’ lawyers. 

A leading plaintiffs’ lawyer from Texas 
recently wrote to me, “You are dealing with 
a most provocative subject. I am not sure 
in my own mind just how I feel about the 
admission of liability in any damage suit. 
If the negligence is aggravated and there 
are circumstances which would really make 
things look black for the defendant, then 
there should be no hesitancy to admit 
liability, especially if the plaintiff is rep- 
resented by an experienced and competent 
counsel. The real problem arises in cases 
where mitigating circumstances prevail in 
the defendant's favor, even though it ap- 
pears that the defendant is at fault; then 
it’s anybody’s guess as to the course to pur- 
sue”. 

A Pennsylvania lawyer has this to say, 
“I think that the admission of liability by 
the defendant’s lawyer should be limited to 
cases where there is not a scintilla of doubt 
as to the liability of the carrier”. 

A midwestern plaintiff's lawyer says, ‘‘] 
definitely feel an admission of liability by 
the defendant has a tendency to cut down 
the amount of the verdict. On the other 
hand, it does give assurance to the plain- 
tiff that no freak verdict, such as a sur- 
prise finding of unavoidable accident will 
take place. I think the plaintiff pays the 
premium for this security”. 

A Cleveland, Ohio lawyer reports, “My 
experience is that it is a smart move on the 
defendant's part—it gives the jury a favor- 
able impression that the defendant wants 
to be fair and above board and places the 
burden of giving the same impression upon 
counsel for the plaintiff. It removes the 
drama which tends to arouse passion and 
prejudice”. 

One of the leading plaintiff's lawyers in 
New York City has this to say, “The val- 
idity of my feeling on admitting liability 
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was demonstrated a few years back by the 
jury awards in a number of railroad wreck 
cases where liability was rightfully con- 
ceded. In almost each case that went to 
the jury I felt the awards were less than 
would have been given had the liability 
been disputed. The penitent, a person who 
admits fault, and is willing to make res- 
titution, is ever an object of sympathetic 
consideration”. A leading plaintiff's Pitts- 
burgh lawyer says, “When the defendant 
admits liability and the court rules that 
the admission forestalls me from proving 
facts of the accident, I offer the proof, not 
to establish negligence, but as a corrobor- 
ation for the severity of my plaintiff's in- 
jures. I fear the Greeks, even when they 
bear gifts”. 

It seems to be the consensus of plaintiffs’ 
lawyers that the defendant fares better with 
the jury by admitting liability. No plain- 
tiff’s lawyer reports any case in his ex- 
perience where he felt that the jury was 
punitive in its verdict because defendant 
admitted liability. Obviously, a verdict 
which may have been merely compensatory 
in the eyes of a plaintiff's lawyer could 
easily be punitive in the eyes of defense 
counsel. 

Most of plaintiffs’ lawyers submit it is 
poor trial tactics for a defendant’s lawyer 
to admit liability at the close of the evi- 
dence, or in the closing address to the 
jury. Then, the admission comes too late. 
They say an admission of liability at the 
end of the case places the plaintiff's coun- 
sel in the position of being able to point 
out to the jury—you have denied liability 
once—you have put the plaintiff to trial 
and now you are caught cold without any 
worthy defense, so you admit the facts; 
none the less the plaintiff has been subject 
to expense, trouble and delay with a simi- 
lar imposition on the court’s time. Their 
observation is that under.such circumstan- 
ces the size of the verdict may well be in- 
creased. 


Plaintiffs’ lawyers said they preferred to 
be advised of intent to admit liability in 
the pleadings, or at the time of the pre- 
trial conference where the pre-trial prac- 
tice prevails, so they can save time, expense 
and effort. They say they will accept ad- 
mission of liability whenever they receive 
it, since the timing of such procedure is a 
matter of choice with the defendant. They 
admit the selection of the jury, and the 
opening statement are more opportune 
times for an admission of liability. 
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Judges’ Views 


The judges, both Federal and State, were 
most cooperative in expressing their views 
and their experiences on the subject of a 
defendant admitting liability. No judge 
disclosed any objection to the defendant 
adopting such procedure, although some o! 
them were very frank in suggesting the dis. 
closure should be made at the time of the 
pre-trial conference, if the pre-trial confer- 
ence practice is followed in the particular 
jurisdiction. A midwestern Federal Court 
District Judge has this to say, “I believe 
the proper time to advise the Court that 
liability is to be admitted would be on pre- 
trial, for at this stage of the proceeding the 
Court may be helpful in ameliorating the 
differences between the parties on a fair 
basis. At that time it is possible to pre- 
scribe the rules of the game and have it 
thoroughly understood that the evidence 
presented will go solely to the question of 
the injuries and damages. It is my obser- 
vation the admission of liability fixes in 
the mind of the jury the fairness of the 
defendant’s attitude which is usually borne 
in mind at the time they are to establish 
what the verdict should be”. 

The views of another midwestern Fed- 
eral Court District Judge run along the 
same lines. He says, “The proper time for 
the defendant to advise the Court and op- 
posing counsel of his intent to admit liabil- 
ity is at the pre-trial conference. To do so 
at this time greatly assists the Court and 
puts the judge in a kindly frame of mind 
toward the defendant. If liability is ad- 
mitted, the evidence should be rigidly re- 
stricted solely to the question of injuries 
and damages. Unless the judge frankly in- 
dicates his willingness to do so, the de- 
fendant might well seriously re-consider its 
desire to admit liability”. 

A few Federal Court Judges and several 
State Court Judges disclose they see no ne- 
cessity or advantage in advising the Court 
in advance of trial of an intent to admit 
liability. They mention the opening of 
the trial as the time selected by most de- 
fendants’ counsel to make the admission. 


I find the same difference of opinion 
among judges as I find among lawyers on 
what evidence should be excluded and 
what should be admitted when the defend: 
ant admits liability. Only a few judges 
state that they restrict the evidence solely 
to the question of injuries and damages 
with no reference to any facts of the acct 
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dent. A larger number, however, entertain 
somewhat more liberal views which may 
be summed up in the remarks of a Wash- 
ington, D. C. District Court Judge who 
says, “In my Court, if liability is admitted, 
| restrict the evidence solely to the ques- 
tion of injuries and damages and exclude 
all testimony as to the details of the acci- 
dent, negligence, etc. I admit in evidence 
only such facts pertaining to the accident 
as may throw light on the extent of the 
injuries, as for instance, the force of the 
impact in a collision case”’. 

| believe this statement generally reflects 
the attitude of a large number of judges, 
both State and Federal. 

Since it seems to be discretionary with 
the judge as to how far he will go in ad- 
mitting limited testimony pertaining to the 
accident, caution would dictate that the 
defendant’s counsel should have a clear 
understanding with the judge on the rules 
of the game before he burns his bridges 
behind him and finds himself in a perilous 
position from which he cannot retreat. 

Inquiry was made of each of the judges 
and lawyers questioned, whether they con- 
sidered that defendant’s admission of liabil- 
ity was a factor in causing the jury to re- 
turn an excessive or a punitive verdict. A 
few defendants’ lawyers felt the admission 
gave rise to a punitive verdict. The plain- 
tiffs’ lawyers answered on the other hand 
that in their experience, the verdict was 
apt to be less than it might have been had 
the jury been permitted to have heard all 
of the evidence. They did not believe the 
verdict was punitive. All of the judges were 
unanimous in their views that the verdicts 
were not punitive in such a case. I believe 
their remarks may be fairly summed up in 
the statement of a Northern Ohio Federal 
Court District Judge who says, “I don’t 
believe I have ever seen a case where I 
concluded that the jury punished the de- 
lendant because of his course of offering 
no defense other than disputing the extent 
of the injuries and damages”. 

These opinions are interesting, but not 
conclusive, nor do they bring comfort to a 
defendant’s lawyer who has had a large 
verdict returned against his client. Where 
is the line of demarcation between a ver- 
dict which is adequately compensatory and 
one that is excessive or punitive, and who 
will make the decision? I have felt many 
limes that a verdict above what I offered 
Was excessive and a verdict beyond the 
plaintiff's demand was punitive. I am sure 
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many of you defense counsel have exper- 
ienced the same feeling. 


Views of Canadian Lawyers 

In view of the fact that the International 
Association of Insurance Counsel includes 
Canadian lawyers among its membership, 
perhaps the views of Canadian attorneys 
on the subject of admitting liability would 
be of Interest. Lawyers from the Provinces 
of Alberta, Manitoba, British Columbia 
and Ontario proved very cooperative in 
submitting their opinions and experiences. 

In Manitoba and Alberta the great ma- 
jority of negligence cases are tried by a 
judge sitting without a jury. The same sit- 
uations seem to obtain in the other Provin- 
ces to a lesser degree. A Manitoba lawyer 
informs me that there is no constitutional 
right to trial by jury in Canada. Other law- 
yers have prefaced their remarks with the 
same statement. In Manitoba and in other 
Provinces application is made to the court 
for a trial wl jury. It is discretionary with 
the court whether a jury trial is granted. 
In Manitoba the burden is on the plain- 
tiff to show cause why there should be a 
jury. Recent decisions of the Manitoba 
courts have indicated that only in very ex- 
ceptional cases will a jury trial be ordered. 

Even in cases where a petition for a jury 
has been allowed, the court may subse- 
quently dispense with the jury. An On- 
tario lawyer advises: “Where the evidence 
is apt to be complex and the trial other- 
wise difficult, a motion to strike out the 
jury, coupled with an admission of liabil- 
ity, results in the judge striking out the 
jury, particularly where there is complex 
medical evidence which no jury could un- 
derstand.” 

Surprisingly enough, when Canadian 
lawyers admit liability, such admission is 
obviously not made for the purpose of 
keeping the sordid facts of the accident 
from the jury, because most of the negli- 
gence cases are tried without a jury. Sev- 
eral Canadian lawyers advise me that they 
prefer to have damages assessed by the 
judge rather than by a jury. They feel the 
judge takes a more realistic attitude to- 
ward assessing damages. In several cases 
submitted to juries, plaintiffs’ lawyers re- 
port that the juries returned low verdicts 
and they are certain they would have fared 
better had they left the issue of damage to 
a judge. An Alberta case was recently sub- 
mitted to a jury. While the jury was delib- 
erating, the judge, lawyers and court room 
attendants gave their estimates as to the 
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amount of the verdict the jury would re- 
turn. The judge expressed an opinion he 
would award $25,000 had he passed on the 
evidence. Other opinions varied from $21,- 
000 to $34,000. The jury made an award 
of $14,000. Other lawyers report compar- 
able experiences. 

Some of the Provinces have adopted the 
Tort Feasors and Contributory Negligence 
Act which permits the court or jury to find 
the plaintiff guilty of some degree of con- 
tributory negligence and apportion liabil- 
ity as between the plaintiff and defendant 
on the basis of the respective degrees of 
fault of each. If defendant’s counsel feels 
the evidence will show negligence of the 
plaintiff, he is reluctant to admit liability 
because he can perhaps achieve a substan- 
tial saving in damages. It is only in cases 
where there appears to be no question of 
liability and no possibility of an appor- 
tionment of degree of fault that liability 
is admitted and the case tried solely on the 
question of damages. 

Canadian Counsel report that under 
their practice an admission of liability ex- 
cludes from evidence facts in reference to 
the accident unless the nature and severity 
of the injuries are in dispute and in such 
a case the plaintiff's counsel will offer evi- 
dence showing force or impact as they re- 
flect on the injuries claimed by the plain- 
tiff. A practice exists in most of the Prov- 
inces which lawyers follow with much fre- 
quency. The defendant estimates the 
amount the plaintiff is likely to receive in 
a trial and pays that amount into court 
when the answer or pleading of the de- 
fendant is filed. If the plaintiff's verdict 
is less than the amount paid into court, 
the plaintiff is liable for the payment of 
costs of all proceedings subsequent to the 
date of payment into court. Since the 
Canadian courts are most liberal in allow- 
ing costs, it’s important to follow any pro- 
cedure that tends to reduce costs. One On- 
tario lawyer says, “A successful plaintiff 
often receives very heavy costs, sometimes 
running into several hundreds of dollars.” 

Many Canadian lawyers are inclined to 
admit liability in cases where they have 
no defense because they do not want to 
seem offensive to the court in expending 
time on the issue of liability which is cer- 
tain to be resolved against them. There is 
also the matter of saving costs. Many 
Canadian lawyers are not disturbed if the 
facts of the accident get before the judge 
on an admission of liability. An Alberta 
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lawyer has this to say, “When we appear 
before a judge it does not make a great 
deal of difference whether the defendant 
was drunk or sober, or how badly the de. 
fendant acted because by and large a judge 
sticks to the question of the injuries the 
plaintiff sustained and his damages. Fur- 
thermore, when, at the opening of trial, 
we advise the court we are admitting liabil- 
ity the judge’s reaction is to be somewhat 
refreshed because he is not to be burdened 
with evidence of an accident in respect to 
which liability is admitted.” 

Most of the Canadian lawyers who re. 
plied to my inquiries advised that they 
pay no attention to an amendment of 
pleadings on an admission of liability. Sev. 
eral state, “We just ignore the pleadings.” 

The time for making an admission of 
liability under the Canadian practice 
seems to conform to the practice followed 
by most defense lawyers in the States, 
namely at the opening of trial, and they 
offer the same reasons as lawyers in the 
States for delaying this admission until the 
last moment. Since only in a few instances 
is a jury trial held in a personal injury 
case, the question of making the admission 
known in the voir dire examination sel- 
dom arises. 

In no instance did a Canadian lawyei 
report that an admission of liability re. 
sulted in an excessive or punitive verdict 
against his client. ;' 

It is my distinct impression that Cana- 
dian defense lawyers face an admission of 
liability with less timidity than do defense 
lawyers in the States. 

Perhaps the reasonable certainty that the 
judge who presides at the trial will not be 
influenced by the usual factors which are 
effective in moving juries in the United 
States to return large verdicts, (plus a de- 
sire to keep down the heavy costs of trial) 
explains why Canadian lawyers are more 
prone to admit liability than their counter- 
parts in the States. 

In discussing the problem an Alberta 
lawyer makes this frank admission, “In a 
minor case in which the costs are the real 
element it may pay to admit liability and 
pay something into court. If this is done, 
the trial is confined to the injuries the 
other party sustained.” 


Views of General Counsel 
For Common Carriers. 


Among the general counsel for common 
carriers, who were so kind as to answe! 
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my inquiry, I do not find any unity of 
thought on the advisability of admitting 
liability. My inquiry to general counsel 
was limited to cases involving passengers. 
One lawyer answered, “Where the liability 
of the defendant seems to be clear—no gen- 
eral rule can be stated except that the de- 
cision of whether, when or how to admit 
liability must depend on the facts in each 
case”. Another carrier has this to say, “As 
a rule our experience has been more fav- 
orable in admitting liability in a passenger 
case so far as damages brought in by the 
jury are concerned, than to defend where 
there has been a collision or other obvious 
negligence on our part”. Still another re- 
lates, “We have no set rule concerning the 
admission of liability in personal injury 
cases involving a passenger against a com- 
mon carrier. Each case is governed by its 
own facts. We feel if an admission of 
liability would be helpful in obtaining a 
reasonable verdict instead of being penal- 
ized by the jury, we admit liability”. 

Most replied that in their experience the 
trial judge admitted some evidence to show 
force or impact that might reflect on the 
severity of the injuries. 

In many carrier cases, if the cause of the 
accident cannot immediately be determin- 
ed, it is the desire of the carrier in inves- 
tigating any accident not only to deter- 
mine liability, but to ascertain the facts in 
an endeavor to avoid a similar occurrence. 
For example, a certain carrier had a rear- 
end collision. Circumstances presented 
conditions which made it advisable not to 
contest liability. There were a number of 
fatalities and serious injuries. The public 
was notified that it was not necessary to 
bring suit. —The company would endeavor 
to settle. This company reports a very 
favorable reaction from the admission. It 
reduced litigation to a minimum and a 
very advantageous adjustment was made 
on the entire wreck. A month after the 
accident it was discovered that a foreign 
car was found to have had a blister inside 
the air hose which affected the ability of 
the train to stop in an emergency applica- 
tion. If the defect had not existed, the 
accident might not have occurred. The de- 
fect found could not have been discovered 
by the exercise of ordinary care. While a 
Jury probably would not have accepted this 
disclosure as a basis for exonerating the de- 
fendant, its presentation would nevertheless 
in all probability have served the purpose 
of preventing the rendition of a punitive 
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or excessive verdict. Thus, this carrier con- 
cludes, “From that experience we feel we 
would not admit liability until the time of 
trial, as anything might develop which 
would give us something to use as a de- 
fense, and lessen the impact of a severe ver- 
dict, which our earlier investigation would 
not have developed”. 

Counsel for a large carrier raises serious 
objection to admitting liability even in a 
passenger case. He argues that errors in 
instructions are waived or dispensed with 
in admission cases, except as they relate to 
damages. If liability is not admitted, and 
the verdict is grossly excessive, there may 
be enough error in the giving or refusing 
of instructions to warrant a new trial. 
With this temporary reprieve a satisfactory 
settlement may be acheived. 

The decision as to whether to admit 
liability in passenger cases arising out of 
an accident involving several claimants, 
presents a complicated problem. Several 
defense counsel are assigned to defend the 
various suits arising out of the accident 
which may be instituted in several juris- 
dictions. The temperament, ability and 
personality of the several defense counse] 
and various plaintiffs’ counsel inevitably 
vary, as well as the temperament, ability 
and courtroom demeanor of the presiding 
justices who may hear these cases. A de- 
cision to admit liability in one case, even 
though circumstances are favorable, may 
have a far reaching effect on another case 
in some other jurisdiction where the cir- 
cumstances are less favorable for an ad- 
mission of liability. 

The coordination of all these cases must 
be accomplished by clearance through the 
superior ultimately responsible for all liti- 
gation 


Common Carrier Admitting Liability 


The question of admitting liability does 
not arise very often in the case of a com: 
mon carrier by motor vehicle. In the or- 
dinary highway accident where a collision 
occurs with another vehicle, the fault may 
rest with the driver of the other vehicle or 
it may be charged against both drivers. 
Several claims can arise out of an accident 
of this nature. The injured passenger on 
the carrier may sue the carrier, the operator 
of the other vehicle, or both. A passenger 
in the adverse vehicle has the same election. 
In addition there are the claims of the res- 
pective drivers of each vehicle and the 
property damage claims of the owners. A 
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third car could be involved with further 
conflicting claims. With the carrier being 
held to different degrees of care, depending 
on whom may be plaintiff, there is no room 
for a consideration of an admission of 
liability in an accident of this nature, even 
though there may have been some element 
of negligence on the part of the operator 
of the carrier vehicle. 

Boarding and alighting passenger claims 
offer no occasion for an admission of lia- 
bility. Suits by passengers because of some 
act of negligence or misconduct of a fellow 
passenger present no problem calling for 
an admission of liability. 

The sudden illness or death of the driver 
of a common carrier vehicle which caused 
the vehicle to go out of control and results 
in injuries to passengers, is not a circum- 
stance for “throwing in the sponge” and 
accepting liability. A defense of “unavoid- 
able accident” or “Act of God” in such 
cases has produced satisfactory results in 
our experience. 

The “phantom car” case sometimes pre- 
sents a challenging problem. ‘The operator 
claims his vehicle went off of the highway 
because some car which did not stop forced 


him off of the highway. No one saw the 
“phantom car” except the operator. This 
may be the type of case where the defend- 
ant lawyer would like to admit liability. 
If the plaintiff is a malingerer and his 
lawyer makes excessive or exorbitant de- 
mands, the decision is easily made. That 


case will be tried. It is not infrequent 
in this type of case that something develops 
in the trial which brings forth the exis- 
tence of the “phantom car” through testi- 
mony other than the operator’s. Thus 
many lawyers are reluctant to admit liabil- 
ity in the “phantom car” case. 

Where two buses collide, both being op- 
erated by the same corporation, there is 
usually little that can be offered which will 
exonerate the company from liability. It 
is preferable in cases of this type to pass 
over liability and concentrate on showing 
that the damages demanded are excessive. 
If the demands submitted are not unrea- 
sonable or excessive, then the claims should 
be promptly settled as there is no need for 
litigation. 

A railroad carrier had an interesting ex- 
perience in the trial of a case of this type a 
few years ago. Two trains of the carrier 
collided. The demands of the plaintiff, 
who was a passenger on the train which was 
not at fault, were clearly excessive. Defense 
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counsel emphasized this fact during the 
trial. A modest verdict was returned, far 
less than the plaintiff's demands, and even 
for an amount less than the defendant had 
offered in settlement. 


In the head-on collision of the two motor 
vehicles a few years ago near Waco, Texas, 
several death and injury claims arose. Only 
three cases were tried. In each case the 
company admitted liability. In one case 
the verdict was for a figure less than the 
plaintiff's demands. In another case the 
verdict was for $1,000 in excess of the 
figure we had offered. The third case was 
tried in Creek County, Oklahoma. The 
verdict was grossly excessive. But the ver- 
dict would probaby have been the same or 
for a greater amount had we contested 
liability. 

An attempt to pass another vehicle re- 
sulting in a collision with an on-coming 
vehicle, and possibly also involving the 
vehicle which the defendant’s driver was 
attempting to pass, can give rise to ques- 
tions of lability which are not easily re- 
solved. Yet, even in this type of accident, 
a decision to admit liability should not be 
hastily reached. The conduct of the driv- 
er of the on-coming vehicle and the con- 
duct of the driver of the vehicle which you 
are attempting to pass, may be factors 
which will cause you to hesitate in ad- 
mitting liability in a suit by one of your 
passengers. Did the on-coming driver re- 
duce his speed or increase his speed as you 
made the approach to pass, or did the vehi- 
cle which you were attempting to pass in- 
crease his speed as your vehicle started to 
pass him? After all there is nothing unlaw- 
ful about passing a car on the highway if 
it is done with due care. These questions 
must be analyzed carefully before deciding 
whether it is advisable to admit liability in 
a suit by a passenger. 

The rear-end collision case would ap- 
pear at first blush to present a situation 
which might indicate that an admission ol 
liability should be made by the defendant 
carrier. The conduct of the driver of the 
car ahead, the conditions of the weather 
and the pavement, the mechanical failure 
of the carrier’s vehicle from causes not 
readily ascertainable on careful inspection, 
while not sufficient in themselves to afford 
an escape from culpability in a suit by a 
passenger, still when made known and ex- 
plained may have an ameliorative eifect 
on the jury. 

Failure of an operator to obey a stop 
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sign, or a stop light resulting in the strik- 
ing of another car at an intersection, es- 

cially where excessive speed is also in- 
volved, can present a difficult problem. 
Claims arising out of this type of accident 
are usually amicably settled. The ones 
which are litigated are those in which in- 
juries are exaggerated and demands are ex- 
cessive. If there is anything in mitigation 
of the operator’s conduct, such as poor 
placement of stop signs, or timing of the 
lights, obstructive approach, speed or in- 
attention of the other driver even though 
he had the right of way, it is perhaps well 
not to admit liability. 

Intoxication on the part of the defend- 
ant, is usually a basis for admitting liabil- 
ity in a suit against an individual. Intox- 
ication of the defendant carrier’s operator 
is seldom an issue. 

Striking a pedestrian in a cross-walk or 
elsewhere is not a case for admision of 
liability. There is usually some evidence 
or inference of contributory negligence 
which may exonerate your client or serve 
in mitigation of damages. 

In a great number of passenger claims 
there is no need for going to trial. In fact, 
there is no need for litigation being filed. 
If the accident is well investigated and an 
honest disclosure of the injuries and dam- 
ages is made known there should normally 
be a meeting of the minds on a fair setle- 
ment figure. 

If we feel we are at fault, or there exists 
a disputed question of liability which could 
be resolved against us by a jury, we do not 
hesitate to settle and we honestly try to 
adequately compensate the injured plain- 
tiff. But if a demand is submitted to us 
which is beyond reason, then we know the 
plaintiff's lawyer is out for a “killing” be- 
cause he thinks he has a “target” defend- 
ant, and even, if in our judgment there is 
liability, that lawyer is going to have to 
get it the hard way. 

Over a number of years I have served as 
Claims Attorney for a common carrier. I 
believe I can safely say we have had little 
difficulty in arriving at satisfactory settle- 
ments with the leading plaintiffs’ lawyers 
in various parts of the country. They know 
settlement values and what they might ex- 
pect from a jury, and most of them, with 
lew exceptions, are willing to settle some- 
where within range of the value we have 
placed on a case. But the inexperienced 
and ambitious negligence lawyer, who, after 
receiving his first issue of the NACCA 
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Journal raises his $5,000 demand to $50,000 
on a case which isn’t worth more than 
$1,500, is the “problem child”. Unless he 
can be made to see the light he is faced 
with some prolonged litigation. 


The problem of the home office counsel 
in approving a request for the trial of a 
case on a waiver of liability, is always a 
difficult task. He is far removed from the 
scene of activities, personalities and tem- 


. peraments involved. As a rule he has never 


met the plaintiff's counsel, and his acquain- 
tanceship with his own counsel, in some 
instances, is limited. Obviously, he must 
rely largely upon the recommendations 
made by his local counsel. Yet, even though 
local counsel recommends admitting liabil- 
ity, the home office counsel must weigh the 
effect of this admission on cases pending 
elsewhere on claims arising out of the same 
accident, where conditions and circumstan- 
ces are less favorable to admission of liabil- 
ity. 

In the past two years we have admitted 
liability in ten cases. In one of them we 
received a defendant’s verdict even though 
the plaintiff sustained some slight injuries. 
The plaintiff, his doctors and his counsel 
over-played their hands with such shock- 
ing dishonesty, the jury become disgusted 
and returned a defendant’s verdict. It is 
surprising how frequently this result oc- 
curs. In five of the cases the verdicts were 
for amounts less than the plaintiffs had 
demanded and less than we had offered. 
In one case the verdict was for $500.00 in 
excess of the amount we had offered. We 
did not quarrel with this verdict. In one 
of the cases the verdict was in excess of 
what we had offered but less than the 
plaintiff's demand. In two cases the ver- 
dicts were in excess of the plaintiffs’ de- 
mands. 


When I am inclined to approve an ad- 
mission of liability, I may be motivated by 
a statement made to me by a very out- 
standing plaintiff's counsel in New York 
City, “Since conceded liability cases result 
in a trial of damages only they afford no 
opportunity for startling court room per- 
formances”’. 


I believe the occasion for considering the 
admission of liability arises more frequent- 
ly in a passenger suit against the common 
carrier than in other negligence cases es- 
pecially where an adequate defense seems 
non-existent. But even in those instances 
where it seems advisable to admit liability, 
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no decision should be made until all of 
these factors which I have heretofore men- 
tioned have been carefully considered. 
When you have come to a decision that 
you should admit liability, then give fur- 


INSURANCE COUNSEL JOURNAL 


July, 1955 


ther thought to the admonition advanced 
by that little known defense lawyer back 
in a small town in Indiana who said, 
“There may be one or two members of that 
jury who may see my way of thinking”. 


PART II 


AS TO DEFENDANTS GENERALLY, AND A CONSIDERATION 
OF SOME OF THE CASES 


G. CAMERON BUCHANAN, 
Detroit, Michigan 


Ordinarily an expert in any field of law 
is defined as an attorney more than 100 
miles from home. Except on a mileage ba- 
sis, I cannot qualify. My discussion is 
going to be on experiences in the trial of 
cases over a period of years and a brief 
review of some authorities. 

I have been most unhappy from time to 
time upon receiving an opinion from a 
court which starts out with the language, 
“In considering this case we have in mind 
that each case must be decided on its par- 


ticular facts”. Ordinarily that type of de- 
cision decides the individual case and tells 
us nothing. On the subject of “admitting 
liability” I must state, however, that the 
particular facts of each individual case 


must necessarily control the decision. 
Nevertheless, I will try to tell you some- 
thing. 

Perhaps at the out-set you can readily 
see that I have laid the defense ground- 
work, should any of you at a later date fol- 
low my suggestions with unfortunate end 
results. 


“Do Not Admit” 


Consideration should not be given to ad- 
mitting liability, if there is any possible 
defense to a case. I define “any” as 1% 
more or less. With any chance, whatever, 
that slim hook may be sufficient to secure 
a defendant’s verdict, or in any event, oper- 
ate in mitigation of damages. 

If an accident results from an error in 
judgment, as distinguished from a case 
with flagrant acts of misconduct, includ- 
ing perhaps intoxication, leaving the scene 
of an accident, or very excessive speed, I 
see no reason for admitting liability and 
recommend against it. 

It is my thought that the defendant 
though negligent can help to keep a ver- 


dict down with a straight forward story, 
giving facts that might have happened to 
any member of the jury panel. 

Occasionally we find defendant's _ver- 
dicts on the theory of unavoidable acci- 
dent, when the lawyers would assume that 
the case was one of clear liability. 

A tape recording of an average jury's 
discussion during their deliberation would 
convince one and all of you that it is ad- 
visable to stand upon the slimmest strand 
of a defense. 

I have seen a jury conclude that a driver 
who turned a vehicle over into a ditch to 
avoid a rear-end collision was a hero in 
saving his coach passengers’ lives, while to 
any lawyer it would be negligence as a mat- 
ter of law for violation of the assured clear 
distance statute. 

If you assume that your client is wrong 
and that the verdict is going to be against 
you, no shock comes with the plaintiff's 
verdict, but it is a great day if your defend- 
ant was the greatest witness ever, or the 
plaintiff over exaggerated, or wore the 
wrong colored dress and a defendant's ver- 
dict is returned. 

In this regard, I do not particularly dis- 
tinguish between an individual or a cor- 
porate defendant. Generally cases involv- 
ing corporate defendants depend upon the 
acts or testimony of servants or agents. As- 
suming the ordinary intersection, red light 
or stop-street class of accident involved, 
what advantage can be found in admitting 
liability? It well may be said that the trial 
of a case may be shortened and trial ex- 
pense saved. 

I know that you can represent to the 
court and the jury that you want to save 
the tax-payers time and money and that 
you come into court in good faith, admit 
ting those things which should be admit- 
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ted, but denying those things on which a 
real controversy exists. I have never been 
particularly impressed by end results on 
this class of argument. I do not think a 
jury is impressed. 


“Admit” 


I recall many years ago my first exper- 
ience on admission of liability. The in- 
sured was an officer of a trucking concern, 
who imbibed too freely during business 
hours. On this particularly day, while driv- 
ing his car he wandered onto the wrong 
side of the road and struck an old man 
who was pulling a coaster wagon loaded 
with a day’s fuel for the family heating 
stove. The accident happened within a 
few hundred feet of the pedestrian’s home. 
After the accident a daughter of the in- 
jured man ran to the scene, sat down on 
the pavement with her father’s head in her 
lap and watched his life slip away. As she 
sat on the pavement crying, the insured, 
in the presence of witnesses, staggered over 
to the girl and mumbled, “Quit your snif- 
fling, I am at fault and am insured in the 
Blank Casualty & Surety Company with lots 
of coverage.” I think that this is a classic 
example of when an admission of liability 
is most desirable and when the eventual 
outcome is unimportant because it could 
have been worse. Each of you can unques- 
tionably recall similar situations which dic- 
tate the desirability of keeping out of the 
trial of a case the detailed factual circum- 
stances. 


“Mechanics” 


The mechanics of admitting liability are 
not easy. Many items, and persons play 
an important part. We must include the 
following: 


(a) The insurance company. 
(b) The extent of coverage. 
(c) The insured. 

(d) The insured’s lawyer. 
(e) The plaintiff's lawyer. 
(f) The extent of coverage. 


Many insurance companies refuse to per- 
mit liability to be admitted, and many 
others are most reluctant to consent. How- 
ever, I think that the hesitation or reluc- 
tance on the part of home offices to con- 
sent is based primarily on their concern 
about the mechanics or procedure. 

It is my thought that generally, insurers 
would have no real objection to counsel 
admitting liability if: 
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(1) There was no possible defense. 
(2) There were factual circumstances 
which would be better off untold. 
(3) That the insured had consented. 
(4) That the consent was irrevocable. 


Very often the insured’s problems are 
taken to the agent who produced the busi- 
nes. I find that agents generally always 
are of the opinion that there must be a 
defense, and can find no real value in hav- 
ing liability admitted. This seems to be 
particularly true of men in the business of 
the older generation and invariably is it 
true unless the most outstanding negligent 
or atrocious act, on the part of the insured 
is involved. 

The insured, unless involved in a hit- 
run accident or having been under the in- 
fluence of intoxicating liquors, does not 
usually conclude that he, alone, is respon- 
sible. If these unfortunate circumstances 
are present, the insured is usually willing 
to follow the advice of counsel. If he does 
not have personal counsel, then of course 
it becomes an educational problem on the 
part of defense counsel. 

With the customary practice of excess 
letters or other methods of presenting 
problems to the insured, it is quite often 
found that personal counsel of the insured 
has been contacted. Usually it is much 
easier to discuss a problem with a fellow 
lawyer than a layman. On the other hand, 
individual lawyers consulted by the in- 
sured are often not experienced in negli- 
gence work and I find that they are some- 
times more reluctant to admit liability than 
the insured, even though there is no de- 
fense. 

It is always difficult to recommend that 
liability be admitted when there is some 
reasonable possibiilty that the judgment 
will exceed the coverage. To make certain 
that the attorney or the insurance company 
is not open to criticism this is one feature 
that must be very carefully covered with 
the insured. 

In the final analysis, I must suggest that 
admitting liability should not be done un- 
less it is obvious to one and all involved 
that no possible gain could come from de- 
fending the case on the facts, or more par- 
ticularly that great harm could come if 
the true facts of the occurrence were ex- 
posed. 

Whenever possible the issue should be 
determined prior to the trial date and the 
insured’s permission obtained in writing. 





Page 320 


If this cannot be done ahead of time and 
the problem presents itself in the court- 
room then I think it well to have the de- 
fendant express his consent on the record 
to the admission of liability and have the 
trial judge question the insured as to 
whether or not he has been fully informed 
and if it is his wish that the trial be con- 
ducted on the question of damages alone. 
“Timing” 

This now brings us to the most impor- 
tant item for conisderation, “timing”. It 
is true that the rules of the court, in your 
individual states may determine to a great 
extent just what procedure may be follo v- 
ed. When an action is first commenced 
and an appearance and answer to a plead- 
ing is filed, I suggest that liability never 
be admitted in the answer. 

An admission of liability with the initial 
pleading eliminates entirely the problems 
of the plaintiff's counsel in preparation of 
his case except as to damages and permits 
him to direct his sole attention to damages. 
Any bargaining position that you might 
have on the factual circumstances is im- 
mediately taken away and your discussions 
from that point forward resolve themselves 
down to the simple discussion and question 
of “how much”. 

It is surprising how much difficulty 
plaintiff sometimes finds himself confront- 
ed with on the preparation of proofs in 
what would normally seem from the de- 
fense point of view to be a total liability 
case. Even if counsel for the plaintiff is 
satisfied as to his proofs there may be some 
concern on the part of the plaintiff. If in 
your court you use the pre-trial system, 
I would suggest that liability never be ad- 
mitted until after you have exhausted all 
settlement possibilities on the pre-trial 
docket. Even with a pre-trial, the length 
of time which elapses between your pre- 
trial hearing and the actual trial may 
cause you to believe that liability should 
not be admitted before the case passes 
through the pre-trial. 

Because many clients insist upon court- 
house door settlements, further, because 
that is the approach of many trial lawyers, 
we often find ourselves in the position that 
liability cannot be admitted until you walk 
into the courtroom ready to select a jury. 
At this point presumably the possibility of 
settlement is gone. Are you then in a posi- 
tion to accomplish your purpose? 

A review of authorities discloses that it is 
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important to distinguish between the ad. 
mission of an entire issue and the admission 
of particular facts. 

In 53 Am. Jur. Page 92, “Trial,” Section 
105, is found the language: 


“Parties, as a general rule, are entitled 
to prove the essential facts—to present to 
the jury a picture of the events relied on. 
To substitute for such a picture, a naked 
admission might have the effect of rob- 
bing the evidence of much of its fair and 
legitimate weight.” 


The cases in an annotation following 
this statement, disclosed that this language 
basically had to do with admissions of par- 
ticular facts, rather than admissions of an 
entire issue, but notwithstanding the rea- 
soning has crept into decisions in various 
states on admissions of the entire issue. 

Assuming that an admission of liability 
is not advisable until you walk into court 
ready for trial, then you must have pre- 
pared an amended answer, admitting liabil- 
ity and ask the court’s permission to file 
the same, or, you must orally state your 
admission of liability upon the record. Al- 
though the individual court rules may pre- 
vent you from changing your pleading or 
the issues framed by the pleading, never- 
theless, the court is confronted with the 
problem of permitting testimony which, by 
virtue of the admission is no longer rele- 
vant or material. 


“Cases” 


Considering further the problem, it is 
indicated that the class of case involved is 
now of importance. We should separate 
for procedure: 


1. Personal injury cases. 
2. Death cases. 


The reason for the distinction will be- 
come readily apparent as I disclose to you 
some of the ruling in various States. 

Because we find Californians to be such 
wonderful hosts, and because I find the 
problem to have been the subject of consid- 
erable litigation, I first refer to a number 
of California decisions. 

In Martin v. Pacific Gas Company, 203 
Cal. 291, 264 P. 246, at the trial, after the 
jury was impanelled and plaintiff's attor- 
ney was about to make his opening state- 
ment, the defendant's attorney admitted 
the negligence of the defendant and asked 
to go to the jury on the sole issue of the 
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injuries and damages. However, the de- 
fendant, in admitting liability, did not ad- 
mit all of the allegations of negligence in 
the plaintiff's declaration. The review- 
ing court said: 


“Indeed, it never has been the law 
that it was or could be error to prove 
even admitted allegations of the plead- 
ings if the patience of the trial court 
would permit it.” 


In Fuentes v. Tucker, 31 Cal. 2d 1, 187 
P. 2d 752 (1947), the plaintiff brought an 
action for the death of his minor sons. 
On the day of trial, defendant filed an 
amended answer admitting, “that he was 
and is liable for the death of the deceas- 
ed * * * and the damages directly and 
proximately caused thereby.” Neverthe- 
less, plaintiff was permitted to prove the 
circumstances of the accident, including the 
facts that defendant was intoxicated and 
that the children were thrown 80 feet by 
the force of the impact. The opinion of 
the court is interesting and I will take your 
time to read from it: 


“It is a doctrine too long established 
to be open to dispute that the proof 
must be confined to the issues in the 
case and that the time of thle court should 
not be wasted, and the jury should not 
be confused, by the introduction of evi- 
dence which is not relevant or material 
to the matters to be adjudicated. This 
is merely one aspect of the larger prob- 
lems of delay in the conduct of litiga- 
tion. Every court has a responsibility 
to the public.to see that justice is ad- 
ministered efficiently and expeditiously 
and that the facilities of the court are 
made available at the first possible mo- 
ment to those whose cases are awaiting 
trial. It would be an unwarranted waste 
of public funds, and a manifest injustice 
to the many litigants seeking an early 
trial date, to allow counsel in a particu- 
lar case to occupy substantial periods of 
the time in the useless presentation of 
evidence on matters not in controversy; 
and we know of no well considered opin- 
ion which asserts such a right. 

“One of the functions of pleadings is 
to limit the issues and narrow the proofs. 
If facts alleged in the complaint are not 
controverted by the answer, they are not 
in issue, and no proof need be offered 
to prove their existence. (citations) Evi- 


dence which is not pertinent to the issues 
raised by the pleadings is immaterial, 
and it is error to allow the introduction 
of such evidence. (citations) 

“It follows, therefore, if an issue has 
been removed from a case by an ad- 
mission in the answer, that it is error to 
receive evidence which is material solely 
to the excluded matter. This, of course, 
does not mean that an admission of liabil- 
ity precludes the plaintiff from showing 
how an accident happened if such evi- 
dence is material to the issue of damages. 
In an action for personal injuries, where 
liability is admitted and the only issue 
to be tried is the amount of damage, the 
force of the impact and the surrounding 
circumstances may be relevant and ma- 
terial to indicate the extent of plaintiff's 
injuries. (citations) Such evidence is ad- 
missible because it is relevant and ma- 
terial to an issue remaining in the case. 

“The defendant here by an unquali- 
fied statement in his answer admitted 
liability for the deaths of the children, 
and the sole remaining question in issue 
was the amount of damages suffered by 
the parents. In an action for wrongful 
death of a minor child the damages con- 
sist of the pecuniary loss to the parents 
in being deprived of the services, earn- 
ings, society, comfort and protection of 
the child. The manner in which the ac- 
cident occurred, the force of the impact, 
or defendant’s intoxication could have 
no bearing on these elements of damage. 
The evidence, therefore, was not ma- 
terial to any issue before the jury, and 
its admission was error.” 


In Sumrall v. Butler, California, 1951, 
227 P. 2d 881, the court attempted to recon- 
cile prior decisions, over-rule those which 
were not correct and place before the bar 
the proper procedure. These were consoli- 
dated actions for injuries to minors and 
deaths of the mother and father arising out 
of an automobile accident. Defendants ad- 
mitted liability and admitted that the col- 
lision was of great force and violence. The 
court held that evidence as to the facts and 
circumstances surrounding the accident 
were inadmissible as to the death actions, 
but were admissible in the personal injury 
actions and the jury was so instructed. At 
the beginning of the trial defendants ad- 
mitted the agency of the driver, that the 
deaths were proximately caused by the 
negligence of the defendants’ vehicle, that 
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the personal injuries resulted from the 
same negligent acts, and that the vehicles 
collided with great force and violence. A 
police officer testified as to the large size 
of the defendants’ tractor and trailer, that 
it was loaded, and that the accident hap- 
pended on a curve. He was asked about 
skid marks, at which time the defendants’ 
counsel objected for the first time. The 
court ruled that it would admit evidence 
concerning details of the accident, but 
would limit the application of such evi- 
dence to the personal injury actions. The 
court so instructed the jury. The officer’s 
testimony and also photographs were then 
placed in evidence. The court summarized 
the rule of Fuentes v. Tucker, 31 Cal. 2d 
1, 187 P. 2d 752, and then continued: 


“The case of Fuentes v. Tucker, supra, 
was one wherein the admissions of lia- 
bility were contained in the pleadings 
upon which the cause went to trial. In 
this case the admissions were made at 
the beginning of the trial, but in view of 
the completeness of these admissions we 
see no reason why the same rules would 
not be applicable on the death counts, 
particularly where, as here, the record 
clearly imports that the admissions were 
accepted and acted upon by both parties 
and the Court, as withdrawing from the 
issues to be tried, all matters having to 
do with liability and as leaving to be 
tried only the issue of damages suffered 
by the respondents. 

“Notwithstanding all this, the presence 
in the case of the action of Peggy Sumr- 
all for her personal injuries rendered ad- 
missible in her case any evidence mater- 
ial to the issue of damages she suffered, 
and the admission of liability for these 
damages did not preclude her from show- 
ing how the accident happened if such 
evidence was material to that issue. Ap- 
pellants apparently sought to render such 
evidence immaterial by their admission 
that the collision between the vehicles 
involved was one of great force and vio- 
lence, but this admission, we think, did 
not accomplish its purpose. One of the 
elements of damage pleaded by Peggy 
Sumrall in her cause for personal in- 
juries (and denied by the answers) was 
that she had suffered great shock, and 
the admission that the collision was one 
of great force and violence did not and 
could not render immaterial and inad- 
missible other features of the accident 


which would be pertinent to that ele. 
ment of damage. * * * these matters are 
not concluded, in deed are scarcely 
touched upon, by the bald admission 
that the impact between the vehicles was 
one of great force and violence. * * * 
in saying this, we are not implying that 
in this case the issue of damage from 
shock alone was the only element that 
rendered this testimony admissible as to 
the personal injury action. We specifical- 
ly point it out as one clear example of 
why the testimony was admissible.” 


The basis for the objection to permitting 
an admission of liability is stated very 
carefully in the Martin v. Pacific Gas Com- 
pany, 203 Cal. 291, 264 P. 246, previously 
mentioned to you, as follows: 


“The effect of the majority holding in 
this case is to deny to an injured person 
the benefit of presenting to the (tryer) 
of fact the entire factual situation sur- 
rounding the accident out of which the 
injury arose. It cannot be denied that 
either a jury or a trial judge is more dis- 
posed to award a substantial amount of 
damages in a case where the defendant 
is shown to have been guilty of gross 
negligence and his conduct was such as 
to indicate a reckless disregard for the 
safety of others, than where the negli- 
gence amounted to only an error in 
judgment. The present holding will 
make it possible for a defendant who 
has been guilty of the most heinous 
kind of reckless and wanton conduct, in- 
cluding intoxication, to conceal from the 
tryer of fact the extent of his culpability, 
and thereby gain any advantage which 
might flow from the absence of such dis- 
closure. Theoretically and _ technically, 
and judged by academic standards, this 
practice may be justified, but when 
gauged by actual experience in the ad- 
ministration of justice it favors the worst 
offenders by permitting them to escape 
from a larger award of damages which 
the tryer of fact might feel justified in 
awarding if the entire picture were pre- 
sented. * * * ; 

“If it cannot be said that the effect of 
such evidence was to increase the award 
of damages in this case, it likewise cal- 
not be said that such evidence would 
have the effect of increasing the award ol 
damages in any case. It must necessarily 
follow that the admission of such ev! 
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dence could not be prejudicial in any 
case, and to hold its admission erroneous 
is as idle as fighting a windmill.” 


In 64 C. J. Section 116-D, it is stated: 


“It does not lie in the power of one 
party to prevent the introduction of 
relevant evidence by admitting the fact 
which such evidence tends to prove. A 
party is not bound to take his adversary’s 
admission. That no attempt is made to 
disprove a fact does not necessarily ex- 
clude proof of it. Although the burden 
is on a party to show a fact, the opponent 
is not thereby prevented from introduc- 
ing evidence to negative such fact so as 
to avoid adverse inferences, at least the 
admission of evidence to prove matters 
not controverted is within the discretion 
of the Court. The Court is not bound to 
hear evidence of admitted facts, and if 
it does hear the evidence, it must be 
limited to what would be admissible if 
the concession had not been made.” 


In Wigmore, on Evidence, Third Edi- 
tion, Section 2591, it is stated: 


“Nevertheless a colorless admission by 
the opponent may sometimes have the 
effect of depriving the party of the legi- 
timate moral force of his evidence; fur- 
thermore, a judicial admission must be 
cleverly made with grudging limitations 
or evasions or insinuations (especially in 
criminal cases), so as to be technically but 
not practically a waiver of proof. Hence, 
there should be no absolute rule on the 
subject; and the Trial Court’s discretion 
should determine whether a particular 
admission is so plenary as to render the 
first party’s evidence wholly needless 
under the circumstances.” 


Ruppel v. Clayes, 230 Mo. App. 699, 72 
5.W. 2d 833, was an action for personal in- 
juries. Defendant’s answer denied the al- 
legations in the complaint, but prior to the 
introduction of evidence he made an ad- 
mission of liability. Over defendant's ob- 
jection, plaintiff was permitted to intro- 
duce evidence showing defendant's intoxi- 
cation. The court stated: 


“We are of the opinion that, even if 
the defendant had made an unqualified 
general ‘admission of liability’ instead of 
the decidedly qualified one which he did 


make, it would, nevertheless, have been 
the privilege of plaintiff to make such 
statement to the jury and to introduce, in 
his own way, such evidence as was rele- 
vant to the issue referred to. * * * 

“We are of the opinion that plaintiff 
was under no duty to accept defendant’s 
offer of an admission of liability, quali- 
fied or unqualified, and we see nothing 
in the record tending to show any effort 
on the part of the plaintiff, or his coun- 
sel, to inflame the minds of the jurors 
against defendant in presenting this fea- 
ture of the case.” 


In Carter v. Ray, 70 Ga. App. 419, 28 
S.E. 2d 361, the court stated: 


“Evidence that is relevant cannot be 
kept from the jury by a waiver of proof 
on that point or admission of fact, if the 
party desires the testimony out.” 


In Terre Haute Electric Company v. 
Keily, 35 Ind. App. 180, 72 N.W. 658, the 
plaintiff sued for the wrongful death of her 
husband, who was a motorman killed while 
operating one of defendant's streetcars due 
to defective brakes. A physician who at- 
tended the deceased was allowed over de- 
fendant’s objection to testify relative to the 
character of his injuries and_ resulting 
death. Pending the examination of the 
physician, defendant offered to admit that 
the death was caused by the injuries re- 
ceived in the accident. The court said: 


“One may not thus limit his adver- 
sary’s method of making proof.” 


In Schroth v. Philadelphia Rapid Tran- 
sit Company, 280 Pa. 36, 124 Atl. 279, 
plaintiff claimed injuries as a result of the 
negligent operation of one of defendant's 
streetcars while she was riding as a pas- 
senger. Defendant admitted negligence and 
objected to evidence offered by plaintiff to 
the effect that immediately before the car 
left the tracks it struck a curve and the 
passenger was thrown against a window. 
The court held that the evidence was prop- 
erly admitted as part of the res gestae of 
the accident, and is tending to show that 
the car left the track because of the exces- 
sive speed, stating: 


“The mere fact that defendant made 
no attempt to disprove negligence did 
not necessarily exclude proof of it.” 
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In Dunning v. Main Central Railway, 91 
Me. 87, 39 Atl. 352, plaintiff's property was 
destroyed by fire alleged to have been 
caused by one of defendant’s locomotives. 
Defendant expressly admitted the possibil- 
ity of engines setting fires. Plaintiff intro- 
duced evidence to the effect that other fires 
had been caused by defendant’s locomo- 
tives, over defendant’s objection. The 
court stated that the defendant claimed 
that “because of this admission, the testi- 
mony, even if otherwise relevant and admis- 
sible to show such a possibility, should 
have been excluded.” 


The court said, 


“We do not think so. It does not lie 
in the power of one party to prevent the 
introduction of relevant evidence by ad- 
mitting in general terms the fact which 
such evidence tends to prove, if the pre- 
siding justice, in his discretion, deems it 
proper to receive it. Parties, as a general 
rule, are entitled to prove the essential 
facts— to present to the jury a picture of 
the events relied upon. ‘To substitute for 
such a picture a naked admission might 
have the effect to rob the evidence of 
much of its fair and legitimate weight. 
No exception lies to the admission of 
relevant evidence under such circum- 
stances.” 


Barton v. Miami Transit Company, 42 
S. 2d 849, was an action where a claim for 
compensatory damages arose out of a col- 
lision between a bus and a private pas- 
senger automobile. It was tried in the 
Circuit Court of Dade County, Florida. 
In his opening statement, counsel for the 
defendant withdrew a plea of not guilty 
stating that liability was admitted and the 
plaintiff would be put only to proof of 
damages. As the trial proceeded, plaintiff's 
attorney offered evidence showing circum- 
stances of the collision and the trial judge 
denied the plaintiff's proffer of such evi- 
dence. The plaintiff thereupon took a 
non-suit and appealed to the Supreme 
Court of Florida. In sustaining the lower 
court, the Supreme Court of Florida said: 


“At the trial, after a jury had been 
sworn in chief and as counsel for the 
plaintiffs was about to make an opening 
statement to the jurors outlining the 
plaintiffs’ case, the attorney for the de- 
fendant stated to the court that the plea 


INSURANCE COUNSEL JOURNAL 


July, 1955 


of not guilty would be withdrawn and 
the plaintiffs would be put ‘on proof of 
their damages.’ There followed collo- 
quies among counsel and the court, and 
then Judge Wiseheart, in response to 
plaintiffs’ request for a ruling on the ef. 
fect the withdrawal of the plea would 
have on the course of the trial, com- 
mented, in substance, that in a case of 
this kind there were two issues, one of 
negligence and one of damages, and an- 
nounced that the abandonment of the 
plea eliminated the first issue and the 
testimony offered by the plaintiffs would 
be restricted to that establishing the 
damages flowing from the admittedly 
negligent act. Consistent with this de- 
cision he declined to let counsel for the 
plaintiffs introduce evidence of the 
physical conditions surrounding the col- 
lision. Thereupon plaintiffs proffered 
evidence showing the nature and cir- 
cumstances of the collision, and when 
the proffer was denied, took a nonsuit 
and an appeal to this court. 

“It seems to us this was a sensible con- 
clusion on the part of the trial judge. 
There is now and has been for a long 
time a deliberate effort on the part of 
the bench and bar to dispense with all 
unnecessary procedure in the determina- 
tion of controversies, not only that the 
salient points may be made clearer, but 
that time may be saved in the disposi- 
tion of ever-mounting litigation. This 
design is patent from an examination of 
the order authorizing the trial courts to 
promulgate a rule governing pre-trial 
procedure and from the rule (No. 16) 
which will be effective January 1, 1950, 
in both of which such procedure is con- 
templated in order that consideration 
may be given to ‘(1) the simplification 
of the issues’ and ‘ (3) the possibility of 
obtaining admissions of fact and of doc- 
uments which will avoid unnesessary 
proof.’ 

“The benefit to be derived from this 
effort would be impaired were we (0 
hold that in cases involving personal 
injuries, although the defendant admit- 
ted responsibility, the plaintiff could 
nevertheless proceed the same as i! no 
such concession had been made. he 
unwisdom of such a procedure is magni- 
fied when we consider the vast amount 
of litigation presently growing out ol 
automobile collisions. We are all aware 
that in this state litigation is growing 
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progressively heavier, and if disputes be- 
tween litigants are to be determined 
without unusual delay, the courts should 
seize Upon every opportunity to simplify 
and shorten trials so long as the funda- 
mental rights of the parties are not jeop- 
ardized. 

“In this very case we find a typical in- 
stance where time and effort could be 
saved by eliminating the trial of the is- 
sue whether the defendant was at fault 
or blameless, the defendant having aban- 
doned the plea presenting that issue and 
having announced in open court that it 
was accountable for such damages as had 
been suffered. And we have the idea 
that in launching the present trial on 
that course there was no immediate 
danger to the rights of the plaintiffs. 

“It might well be that in the progress 
of taking testimony it would develop 
that the plaintiff should be allowed to 
show some phase of the collision to rebut 
evidence of the defendant, for instance, 
as to the force of the impact that result- 
ed in the injuries. Should that occur the 
trial judge might then allow such evi- 
dence of the collision as would seem rele- 
vant. But this is quite a different mat- 
ter from permitting the trial to progress 
from the beginning as if no admission of 
negligence had been made. It might be 
to the plaintiff's advantage to show in 
detail how recklessly the defendant had 
performed, but, after all, the damages 
in this case are such as may fairly com- 
pensate the plaintiffs and are not to be 
in their nature punitive, to be varied in 
accordance with the misconduct of the 
defendant as shown by the physical facts. 
It is not primarily what the defendant 
did, but what he did to the plaintiffs 
that should be measured in money. 

“We think the court’s decision was 
wholly consistent with present day 
trends and not inconsistent with a fair 
presentation of plaintiffs’ case.” 


Kurn v. Counts, 247 Ala. 129, 22 So. 2d 
825, was an action under an Alabama 


the time of the accident. Plaintiff's judg- 
ment was reversed on appeal because of de- 
fendant’s admission whereby “counsel for 
plaintiff did not have any further burden 
in that respect, and was not authorized to 
introduce prejudicial matters to prove an 
admitted fact.” 

In Hanskett v. Broughton, 158 Minn. 83, 
195 N.W. 794, plaintiff brought action for 
personal injuries arising out of an automo- 
bile collison. Defendant by his answer de- 
nied negligence and pleaded contributory 
negligence. Before introduction of any 
evidence, defendant withdrew the denial of 
negligence and admitted that defendant 
was negligent. Plaintiff in his opening 
statement indicated that the defendant 
was intoxicated and in the presentation of 
plaintiff's case witnesses testified on defen- 
dant’s intoxication. Plaintiff's judgment 
was reversed on the ground the plaintiff's 
counsel was guilty of misconduct and on 
the further ground that the verdict was ex- 
cessive. The court said: 


“The introduction of that proof at the 
time and in the manner it was intro- 
duced was prejudicial error. There is 
such a general and righteously angry at- 
titude of the public against drunken au- 
tomobilists that the prejudice must be 
presumed. In consequence the error re- 
quires a reversal.” 


In Anderson v. Lavelle, 285 Mich. 194 
(1938), plaintiff's deceased was fatally in- 
jured by defendant motorist. Negligence of 
defendant and freedom from contributory 
negligence of plaintiff's decedent were ad- 
mitted and the sole question for the jury 
was that of damages under the Survival 
Act. On appeal it was contended that the 
trial court committed error in excluding 
evidence as to the manner in which plain- 
tiff’s decedent became injured. The court 
said: 


“In this cause the defendant admitted 
that plaintiff's decedent was free from 


homicide statute providing for recovery of contributory negligence; and that defen- 
punitive damages only. Plaintiff's hus- dant was negligent. The question ot 
band was killed in a railroad crossing ac- damages was the only issue that the jury 
cident. At the trial defendant stipulated was required to solve. It must follow 
that the deceased died as the result of the that any evidence not relating to dam- 
injuries received in the accident. Over de- ages was inadmissible and could serve no 
fendant’s objection, plaintiff was per- useful purpose. The Trial Court was 
mitted to testify as to the deceased's age, right in excluding such evidence from 
health and absence of physical defects at the jury.” 





Page 326 


In actual practice I have had our courts 
follow the Anderson case in actions for 
wrongful death and contend that the sole 
question was on pecuniary loss and the 
manner of the accident or the extent of in- 
juries causing the death were unimpor- 
tant. On the other hand, following the 
approach to the problem of the California 
case of Sumrall v. Butler, I have had trial 
judges hold that physical facts are proper 
in injury cases to show the force of impact 
with resulting shock and excruciating pain 
and suffering. 

I believe that the Procedure and Prac- 
tice Committee, for its annual report, has 
carefully considered the same subject and 
because of that I have not made an attempt 
to review all of the reported cases or ex- 
tend my research beyond cases which I 
feel set forth the general principles and 
would be of interest to you. 

In federal practice the right to admit lia- 
bility is somewhat governed by Rule 16 of 
the Rules of Civil Procedure. Comments 
on this practice may be found in Encyclo- 
pedia of Federal Procedure, Volume 9, Sec- 
tion 31.43. However, it would seem that 
the same rules would govern there, and 
perhaps the same distinguishing factors 
with reference to death cases and injury 
cases on the materiality of the proofs. 

I recall a case in our local district court 
which involved an injury and a resulting 
medical expense of $3.00. The attorney for 
the defendant admitted liability and at- 
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tempted to show just how :idiculous the 
action of the plaintiff was in bringing a 
$50,000 suit on a most trivial injury case. 
The jury returned a verdict of $3000. The 
court and attorneys were astonished. The 
foreman of the jury advised, upon being 
interrogated, that the jury understood the 
jurisdictional amount of the district court 
to be $3000 and assumed that the verdict 
had to be in that sum, or more. This mere- 
ly shows the necessity of proper instruc- 
tions, if liability is to be admitted. 

Although it is somewhat repetitious, | 
stress the necessity or importance of a con- 
troversy whenever possible because of the 
approach to every issue by a jury. If there 
is no issue on the factual circumstances of 
the occurrence, it is certainly worth while 
to present medical testimony and perhaps 
raise some dispute to give the jury some- 
thing to disagree upon. 

In a case involving one of the men in 
my office, there was an admission of lia- 
bility and a statement made by the lawyer 
that the jury’s only problem was to assess 
damages. Then the plaintiff exaggerated 
so greatly that the jurors were all mad at 
her and returned a verdict of no cause of 
action. We were confronted with a motion 
for a new trial because we had conceded 
that damages was the issue. The court did 
not go along with the plaintiff's view on 
the subject, but it does show how careful 
you must be in stating your position. 

It has been a pleasure to talk with you. 


Report of Practice and Procedure Committee, 1955 


ADMITTING LIABILITY 


Gerorce McD. SCHLOTTHAUER, Chairman 
Madison, Wisconsin 


HE Practice and Procedure Commit- 
tee of the I. A. I. C. has decided that 
the subject for its annual report should 
be “Under what circumstances is it sound 
tactics to admit liability, in personal injury 
cases?” The advisability of making an ad- 
mission of liability is often discussed, but 
few attorneys have been able to get a wide 
expression of opinion. With this thought 
in mind, we chose this topic for our an- 
nual report. 
This report is based upon an anlysis of 
a questionnaire sent to many of the trial 


attorneys of our association. Of the 125 
questionnaires which the committee sent 
out, approximately 75 replies were re 
ceived, in time for processing from mem- 
bers in 24 states. We consider that this 1s 
a substantial expression by a well inform- 
ed group that should be of value to our 
members confronted with the question of 
admitting liability. Attached is a copy of 
the questionnaire. The questions asked 
were necessarily broad due to a nature of 
the subject matter. Some questionnaires 
and letters were received very recently, t00 
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late for consideration in this report, but all 
will be preserved for the future use of the 
1956 committee, if such committee should 
desire to give this matter further study. 

The answers naturally were quite mixed 
due to varying local experiences regarding 
admission of liability, but the overall pic- 
ture is quite definite. 

Admitting liability and confining the 
testimony at the trial to the question of 
damages is as old as personal injury law. 
Several members have had considerable re- 
cent experience but generally speaking ad- 
mitting liability in many cases, is of recent 
origin. The NACCA may have been a 
substantial factor in causing consideration 
of this question of admitting liability. It 
is the opinion of many defendant's coun- 
sel that the present high verdicts result 
principally from prejudice and passion in- 
stilled in the minds of the jury during the 
trial of a liability case. This prejudice is 
created by photographs of the accident, 
and especially evidence of the condition 
and attitude of the defendant's driver, his 
intoxication, recklessness, etc. This preju- 
dice is most pronounced in cases of aggra- 
vated negligence. Hence, defendant's coun- 
sel have turned to admitting liability, and 
letting the plaintiff's attorney do his worst 
on the issue of damages. 

One important reason for admitting lia- 
bility is that it removes from the jury the 
prejudice which frequently arises in their 
minds. It also gives the defendant’s attor- 
ney the opportunity to get into the good 
graces of the jury. The latter may be ac- 
complished by telling the jury that the ac- 
cident was entirely the fault of the defen- 
dant, who wants the plaintiff to be justly 
and adequately compensated for his in- 
juries, but no more. Many lawyers believe 
that placing the jury in this frame of mind 
will result in a fairer and calmer appraisal 
of damages. 

Ninety-nine per cent of those who an- 
swered the questionnaire said they had 
given serious consideration to the problem 
of whether or not they should admit lia- 
bility in certain cases. About 85 per cent 
have found it to be successful tactics to 
adopt, especially in cases of aggravated or 
gross negligence. Some have reserved judg- 
ment on the advisability of admitting lia- 
bility unless the facts are dramatic. These 
lawyers feel that the jury should not be 
prejudiced in such cases, and also that de- 
fendant might reasonably expect the jury 
to find some negligence on the part of the 
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plaintiff, which would either completely 
exonerate the defendant, or result in a 
compromise verdict. Whether to admit or 
contest liability often depends on the skill 
and experience of the plaintiff's attorney. 

Admitting liability prior to actual trial, 
often makes it much easier to arrive at a 
fair settlement. Many defense attorneys in 
answering this questionnaire have indi- 
cated that a number of cases in which lia- 
bility has been admitted have been settled 
before trial. No particular reason has been 
given, but apparently by admitting liabil- 
ity considerable concern is caused to the 
plaintiff's attorney. He is more inclined 
to think twice about the amount offered 
in settlement, and the problems he will en- 
counter if he has to try the case on the mat- 
ter of damages only. Although many de- 
fense attorneys approve of the idea of ad- 
mitting liability in aggravated negligence 
cases, some insurance companies (obvious- 
ly a minority) have forbidden their trial 
counsel to admit liability in any case. 
Those insurance companies, and those at- 
torneys who refuse to admit liability in 
any case state that they have done so be- 


. cause their experience has taught them 


that admissions of this kind operate as an 
invitation to the jury to penalize the de- 
fendant. This may be a sound conclusion 
in some localities, but we submit it is not 
typical of the nation. As noted above, ap- 
proximately 85 per cent of those answer- 
ing the questionnaire feel that at least, in 
cases of aggravated negligence, it is good 
practice to admit liability. 

The questionnaire inquired whether it 
was easy or difficult to sell the idea of ad- 
mitting liability to the insurance carrier. 
A majority of those who replied stated 
they found it relatively simple to demon- 
strate the logic of these tactics to the de- 
fendants. Much more important is the 
fact that over 90 per cent of the defendants 
who employed doe tactics were pleased 
with the results achieved. 

An analysis of the answers to the ques- 
tionnaires showed the attorneys were not 
too concerned about obtaining the consent 
of the assured in those cases in which the 
demand of the complaint did not exceed 
the coverage afforded by the policy. How- 
ever, in those cases, in which the ad 
damnum exceeded coverage, all counsel 
agreed that the assured should give his 
consent in writing to such action and most 
attorneys suggested he should consult with 
a disinterested attorney. 
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In reply to the question regarding the 
timing of the admission of liability, about 
60 per cent of the attorneys stated that it 
was better not to inform the plaintiff's 
counsel that liability would be admitted 
until the hour of trial. This strategy ob- 
viously involves a question of judgment 
which depends on the local jury, the op- 
portunity for settlement, and the known 
ability and experience of the plaintiff's at- 
torney. 

Withholding the admission of liability 
until the moment of trial compels the 
plaintiff to divide his preparation between 
liability and damages, while the defendant 
can concentrate on the question of dam- 
ages only. These tactics would tend to 
promote a settlement if plaintiff's attor- 
ney happened to be especially busy and 
had intended to prepare on the evening of 
the first day of trial for the damage issue 
which would ordinarily come up later on 
in ‘the trial. A number of questionnaires 
however, indicated that no surprise re- 
sulted in cases in which the admission of 
liability was not made until the time of 
trial. This again involves a matter of 
personal experience and judgment. If the 
plaintiff's attorney is experienced and well 
prepared, such a late admission will not 
put him at a disadvantage. It should be 
noted though, that most attorneys who did 
not divulge their admission of liability 
until the time of trial, found that the sur- 
prise of the plaintiff's attorney was a sub- 
stantial factor in the outcome. 

From a practical standpoint, an experi- 
enced plaintiff's attorney knows when he 
has a case in which there is no real issue 
as to liability, and he will be ready for an 
admission on the part of the defendant's 
attorney at the time of trial, especially if 
such tactics have been used before. In 
such a case, it would seem that these at- 
torneys who make the admission of liab- 
ility in their answer have a good point. 
The advantages of prior admissions are: 
(1) Do not antagonize the plaintiff's coun- 
sel by being arbitrary in refusing to admit 
what you both know to be a clear case of 
liability. (2) You stand a better chance of 
getting a reasonable settlement demand if 
your opponent is in a friendly frame of 
mind and does not think that the insur- 
ance company is just being vindictive. (3) 
The judge will feel more kindly toward 
you especially if he can estimate the sav- 
ing in time if the case is tried on damages 
only. (4) It is easier to negotiate for set- 
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tlement since there is only one issue in- 
volved. 


Form of Admission 


Most defense counsel agree that in em- 
ploying these tactics, it is advisable to ad- 
mit openly that the defendant is liable. 
About 75 per cent rely exclusively on their 
opening statement as to the time and place 
to make this admission, but about 25 per 
cent make such admission in some other 
way. Some attorneys indicated that either 
by choice or compulsion they informed 
the judge of their position at the pre-trial 
conference. Of course, this would fit with 
the theory that early admissions of liabil- 
ity create a good climate for settlements. 
A few defense counsel make such an ad- 
mission in the pleadings, and fewer make 
it during the voir dire. A very few have 
made such admission only in their closing 
argument to the jury. Some variations in 
time to make the admission depend on lo- 
cal practice, the judgment of the defense 
counsel and the attitude of the plaintiff's 
counsel. 


Results of Admission of Liability 


Over 85 per cent of the member reply- 
ing to our questionnaire found that such 
an admission limited the trials solely to the 
issues of damages, and enabled them to 
exclude from evidence all (or most) dam- 
aging items which related to the issue of 
liability, for instance intoxication, speed, 
skid marks, etc. As far as admissible evi- 
dence is concerned, it is obvious that the 
intoxication of reckless driving on the part 
of the defendant are irrelevant as to the 
plaintiff's damages. Some states however, 
have allowed evidence relating to the force 
of the collision to be Admitted. It is con- 
jectural as to whether or not the force ol 
the collision is relevant to damages, ex- 
cept possibly in cases in which the plain- 
tiff is claiming disputed back or internal 
injury. A few states consider evidence ol 
defendant’s speed, length of skid marks, 
the positions of vehicles after the accident, 
and the extent of the damage to the ve- 
hicles to be material. It is however, ap- 
parently from the questionnaire submitted 
that defense couel have been able to ex- 
clude such evidence in most jurisdictions. 

A bare majority of the reporting coun- 
sel feel that admitting liability has re 
sulted in more favorable rulings by the 
court. Presumably, such an admission 
make the judge more disposed to exclude 
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evidence which relates more toward the 
issue of liability than to damages. With 
very few exceptions it has been found that 
admitting liability has resulted in verdicts 
smaller than the plaintiff's demand. This, 
after all is the principal objective to be at- 
tained by the defense attorney. The replies 
submitted vividly demonstrate the sound- 
ness of these tactics. 


The questionnaire covered a situation in 
which admissions could be made as to dam- 
ages, but not as to liability. The purpose of 
this admission was to exclude horrendous 
pictures or details and to reduce the 
amount of medical testimony to be pre- 
sented by the plaintiff. Very few attor- 
neys have used these tactics and why they 
have not been employed is hard to explain. 
About 10 per cent of those who replied to 
the questionnaire have done so and they 
have been successful in excluding from evi- 
dence, shocking pictures. Of course the 
proferred evidence might be inflamatory, 
such as colored photographs of a once beau- 
tiful woman who has sustained severe head 
and facial injuries, and not admissible 
for that reason. The answers received in 
the questionnaire indicate that such admis- 
sions made for the purpose of reducing 
medical testimony have met with some 
measure of success. 

In conclusion, it is apparent that most 
members who replied to our questionnaires 
feel that it is sound tactics to admit lia- 
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bility, and to go to trial only on the issue 
of damages, in those cases of aggravated 
negligence, and in which there is no real 
question as to liability. This is borne out 
by the almost unanimous expression of sat- 
isfaction with the verdicts obtained, by the 
favorable rulings from the bench, and by 
the feeling of counsel that their judgment 
in such cases was sound, and that they 
would do so again in similar cases in the 
future. 

This committee acknowledges with grati- 
tude the time and study which the report- 
ing members have devoted in answering 
this questionaire. As previously stated, all 
questionnaires and letters will be turned 
over to the incoming Practice and Pro- 
cedure Committee. 

Respectfully submitted, 


GrorcE McD. SCHLOTTHAUER, 
Chairman 

ARTHUR A. Park, Vice-Chairman 
JAMEs P. ALLEN, JR. 
VAYNE M. ARMSTRONG 
KENNETH B. HAWKINS 
LIONEL B. KRISTELLER 
JouN L. LANCASTER, JR. 
Rosert T. Mautz 
DonaLp M. MAWHINNEY 
Rosert R. MERHIGE, JR. 
WILuiAM E. NIGHT 
PETER REED 
LAURENT K. VARNUM 
Victor D. WERNER 
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OPEN FORUM 


Actual Demonstration of Extemporaneous 
Argument to Jury with Emphasis on 
Issue of Damages 


WALTER Ey, CHAIRMAN 
Los Angeles, California 


MARY ROMONOFF, a minor, by her guardian an litem, 
MICHAEL ROMONOFF, and MICHAEL ROMONOFF, Individually, 


Plaintiffs, 


us. 
METROPOLITAN TELEPHONE COMPANY, a corporation, 


APPEARANCES: 


Defendant. 


FRANK J. KNAPP, of Butler, Binion, Rice & Cook, 
Houston, Texas, for the Plaintiffs. 


MARK MARTIN, of Strasburger, Price, Kelton, Miller 
and Martin, Dallas, Texas, for the 


Defendant. 


KRAFT W. EIDMAN, of Fullbright, Crooker, Freeman, Bates & 
Jaworski, Houston, Texas, as “Judge”. 


MR. ELY: As a part of this afternoon’s 
program, there will be conducted a dem- 
onstration of technique in argument to a 
jury. Presiding over this demonstration, as 
“Judge” of the Trial Court, is the “Honor- 
able” Kraft W. Eidman of the Houston, 
Texas law firm of Fulbright, Crooker, 
Freeman, Bates & Jaworski. 

The jury consists chiefly of employees, 
in various capacities, and permanent 
guests of the Hotel del Coronado. 

The members of the jury will have had 
no previous knowledge of the facts until 
they are reviewed immediately prior to 
the commencement of the argument. The 
presentations of Mr. Frank J. Knapp, for 
the plaintiff, and Mr. Mark Martin, for 
the defendant, will be extemporaneous, 
neither of these able trial lawyers having 
had any knowledge whatsoever of the hy- 
pothetical facts until one hour prior to 
the demonstration. 

Each attorney will be allowed 30 min- 
utes, Mr. Knapp’s time to be divided be- 
tween his opening and rebuttal as he de- 
termines. 

A report of the jury’s deliberations will 
be made at tomorrow’s session of the Open 
Forum. 


This demonstration is being conducted 
in serious vein, and to the end that it may 
be of educational value, a court room de- 
meanor on the part of the audience is im- 
portant. Let there please, therefore, be no 
interruptions, and it is especially requested 
that applause for the efforts of the partici- 
pants be reserved until the jury retires for 
deliberation. 

For the benefit of the “law students” 
who are here with us today, I have been 
directed by the “Court” to advise you that 
this trial foes been in progress for several 
days. The jurors have patiently given of 
their time and I want to present them to 
you, beginning on the front row from the 
left— (jurors introduced). 

During the trial of this action certain 
facts have been developed, many of which 
I will relate in just a moment. But I do 
want, and the “Court” has directed, that 
you be advised, please, to refrain from any 
demonstrations or any applause at any 
time for anyone until the jury has been 
dismissed for deliberations.—I mean until 
the “Court” has adjourned. 

I will not take the time other than to 
briefly introduce “Judge” Eidman, and to 
tell you that Mr. Frank Knapp is for the 
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plaintiff and Mr. Mark Martin for the 
defendant. All of you know all three. 
These gentlemen are all extremely able. 
During this trial these facts have been de- 
veloped: 

The plaintiff in this case is Mary Ro- 
monoff, a minor, suing by her guardian ad 
litem, Michael Romonoff, and Michael 
Romonoff also is a plaintiff. They are 
represented by Frank J. Knapp. 

The defendant, Metropolitan Telephone 
Company, is represented by attorney 
Mark Martin. 

The complaint in the case aileges neg- 
ligence on the part of the defendant, 
acting through its employee, in proxi- 
mately causing personal injury to Mary 
Romonoff; 

Prays for damages in favor of Mary 
Romonoff in the sum of $150,000; 

Prays for damages in favor of Michael 
Romonoff individually in the sum of $534, 
alleged to be medical and hospital expen- 
ses incurred by him in furnishing medical 
attention to his daughter. 


The answer denied the allegations of 
negligence and proximate cause. The an- 
swer interposes the defense of contributory 
negligence as to the claim of the father. 

The evidence: Michael Romonoff and 
Ethel Romonoff live in a rented home at 
1400 Sea View, with. their four children, 
Tom, age 7, Becky, age 6, Dick, age 5, and 
Mary, the infant plaintiff, age 4. Michael, 
age 36, formerly worked as a carpenter, 
but six months prior to the accident de- 
veloped signs of tuberculosis, and since, 
while not bedridden, has been confined to 
his home. Shortly after his illness, Ethel 
Romonoff, his wife, resumed the teachin 
of piano, the profession which she ha 
followed prior to her marriage. 

On December 20, 1954, Michael contact- 
ed the defendant and requested that the 
telephone in his home be changed from 
a private line to a party line, at a lower 
rate, and that the location of the telephone 
be moved near the bed where he custo- 
marily rested in the afternoon. On the 
following day, Saturday, Jack O'Leary, a 
64-year-old installation man for the de- 
fendant appeared at the premises and 
commenced the work requested. In chang- 
ing the location of the telephone, it be- 
came necessary for O’Leary to work in the 
back yard where all four of the children 
were playing. Tools employed included an 
electric buzz-saw and drill, the use of which 
could be heard throughout the house and 
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above the sound of the piano being played 
by a young pupil under Mrs. Romonoff's 
instruction. Mrs. Romonoff, on two occas- 
ions, and Mr. Romonoff, on one, had look- 
ed from the back door at the sawing and 
drilling operations, and advised Mr. 
O’Leary that if the children were “in the 
way”, to notify them and they would either 
be brought into the house or Mr. Romon- 
off would come out and watch over them. 
On five occasions, O’Leary had told the 
children—all four of whom were huddling 
about him—to keep away from the work, 
but the children had not obeyed him, and 
he had not seen fit to disturb the parents. 
Immediately before the incident in ques- 
tion, and while using the buzz-saw, he 
turned to admonish sharply the children, 
who were again crowding him, whereupon 
the saw slipped from his hand and came 
in contact with Mary’s hand. Turning off 
the buzz-saw, observing a slight trickle of 
blood, and not realizing the extent of in- 
jury, O’Leary was heard to say by the visit- 
ing pupil, through the window, “Now, 
maybe that will teach you children a les- 
son.” 


THE INJURY: Laceration of the ring 
finger of the left hand, to an extent re- 
quiring immediate and total amputation 
in the Emergency Hospital. Complete heal- 
ing within one month, with symptoms of 
phantom pain extending for three addi- 
tional months. The child was confined 
in the County Hospital for two days, for 
which a nominal charge of $20 was made. 
The attending physician was Dr. Ledlow, 
who completed the amputation in his of- 
fice in twenty minutes, saw the child on 
one of the days in the hospital, and ex- 
amined her once weekly for four weeks 
following the accident. On the doctor's 
admitting chart is a notation in the office 
nurse’s handwriting, ‘““Remember that this 
child’s father’s account is overdue, and this 
bill may be paid by the Telephone Com- 
pany. Call Knapp.” Included in the $514 
charge made to the account of the child, 
all unpaid, are items totaling $104 which 
it appears were in conection with treat- 
ment of the father’s illness since the acci- 
dent, and Dr. Ledlow states that he has 
no explanation for the mistake. The doc- 
tor admits that he has testified frequently 
in cases in which Mr. Knapp represents 
the plaintiff, and that he has testified in 
two former cases in which Mr. and Mrs. 
Romonoff have sought damages for inju- 
ries to themselves in automobile accidents. 
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The parents testified that Mary is an 
unusually bright and alert child. The de- 
fendant offered no medica’ testimony, but 
on the back of a sheet of Dr. Ledlow’s rec- 
ords of his attention to the child prior to 
the accident is an entry “Tests reveal 314- 
year-old child at least 50% retarded in 
mental development.” 

Mary Romonoff is a beautiful child, 
and during the trial has been gay and 
happy, as she frolics and plays about the 
courtroom. 

O'Leary is a kindly appearing man, an 
employee of the Telephone Company for 
over 40 years, a married man with children 
and grandchildren. 

“Judge” Eidman, you will now instruct 
this jury as to the law which is applicable, 
following which I presume these gentle- 
men will discuss these issues with you. 

“JUDGE” EIDMAN: Is the plaintiff 
ready to proceed? 

MR. KNAPP: Ready, your Honor. 


THE COURT: Is the defendant ready 
to proceed? 


MR. MARTIN: Yes, your Honor. 
“JUDGE” EIDMAN: 


Ladies and gentlemen of the jury, it is 
my duty to instruct you as to the law which 
pertains to this case, and while it is your 
duty to follow the law, as I state it to you, 
you are the exclusive judges of the facts. 
Negligence may be briefly defined as the 
failure of one to exercise ordinary care 
to avoid injury to himself or others. Con- 
tributory negligence is negligence on the 
part of one who brings a suit which con- 
tributes in any degree as a proximate cause 
of the injury or damage for which he com- 
plains. One who is guilty of such contri- 
butory negligence may not recover from 
another. The burden is upon a plaintiff 
to prove by a preponderance of the evi- 
dence that the defendant was negligent 
and that such negligence was a proximate 
cause of injury to the infant plaintiff. To 
establish the defense of contributory negli- 
gence, which has been pleaded as to the 
claim of plaintiff Michael Romonoff, the 
burden is upon the defendant to prove by 
a preponderance of evidence that one or 
both of the infant plaintiff's parents were 
negligent and that such negligence con- 
tributed in some degree as a proximate 
cause of the injury. The term “preponder- 
ance of the evidence” means such evidence 
as, when weighed with that opposed to 
it, has more convincing force, and from 
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which it results that the greater probabil 
ity of truth lies therein. 

I instruct you, as a matter of law, that 
the plaintiff, Mary Romonoff, because of 
her age, cannot be found guilty of con- 
tributory negligence. You are further in. 
structed that the negligence, if any, on the 
part of her parents is not imputable to her, 
in so far as her individual claim is con- 
cerned. In her case, I instruct you that if 
it has been proved by a preponderance of 
the evidence that the defendant, acting 
through its employee, was negligent, and 
further proved by a preponderance of the 
evidence that that negligence, if any, was a 
proximate cause of injury to the plaintiff, 
Mary Romonoff, then your verdict should 
be in her favor. I do not know if you will 
need instructions on damages, but it is my 
duty to give them to you. If you find that 
the plaintiff, Michael Romonoff, is entit- 
led to recover, he is entitled to recover such 
sums as were reasonably necessary for med- 
ical attention to his daughter for injuries 
proximately caused by the defendant's neg- 
ligence, if any. If the plaintiff, Mary Rom- 
onoff, is entitled to recover, you will award 
her such damages as you conclude are 
reasonable to compensate her for such in- 
juries and damages as you find from the 
preponderance of the evidence she has 
suffered, and is reasonably certain to suff- 
er in the future, from the defendant's neg- 
ligence, if any. You may take into con- 
sideration her past and future pain, dis- 
comfort, anxiety and disability, if any, and 
loss of earning capacity in the future, if 
any. 

In your deliberations, you are not to be 
influenced by any consideration of sympa- 
thy, passion or prejudice for or against 
any party to this action. Everyone in this 
room has an interest in the ultimate out- 
come of your deliberations, and I sincerely 
request that you seriously and conscien- 
tiously consider among yourselves the prob- 
lems before you. Do not surrender an hon- 
est conviction, but do not hesitate to re- 
cede from a conviction if you become con- 
vinced that it is erroneous. 

You may proceed with your opening 
argument, Mr. Knapp. 


PLAINTIFF’S OPENING ARGUMENT 


MR. KNAPP: May it please the court. 
ladies and gentlemen of the jury. I feel 
extremely privileged this afternoon, as 4 
Texan, to be addressing a jury of twelve 
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men and women of the glorious State of 
California. Although our two States, geo- 
eraphically speaking, are separated by 
many miles, I feel that there is a deep kin- 
ship between us in that historically your 
State and mine have grown from struggle 
in the frontier days to two of the great 
states of this American Union. And I feel 
that there is a further kinship between us 
in that the people of your great State, like 
the people of mine, have always believed 
and stood for the rights of individuals and 
have always been proud of their record 
of the protection of the rights of indivi- 
duals, the weak as well as the strong; with- 
out fear or favor. I am proud this after- 
noon to be able to present the cause of 
this beautiful young girl, Mary Romonoff, 
to you at the conclusion of the testimony 
that you have heard in this case. 

In commencing this argument I feel a 
deep and a heavy responsibility. Any man 
who undertakes to represent the rights, the 
human rights, the personal rights of in- 
jured people has a very grave responsibil- 
ity. I think that is particularly true when 
it falls the duty of a lawyer to represent 
one so young and tender and helpless as 
this sweet child who sits before you this 
afternoon. 


In the very few minutes that I shall have 
available to me to discuss the issues in this 
case, I want to take up with you, briefly, 
the evidence that has come from the wit- 
ness stand and discuss that evidence in the 
light of the charge that his Honor has so 
fairly given to you and seek, if I may, to 
assist you in arriving at a verdict which is 
fair and honest in this case, not only to 
Mary Romonoff and her mother and fath- 
er, but to the defendant, the corporation 
represented by Mr. Martin, the Metropoli- 
tan Telephone Company. 

I think that it is almost self-evident from 
the testimony that you have heard in this 
case, that this corporate defendant should 
respond in damages to this young woman, 
and I think there is little need for nie to 
dwell upon the facts of negligence in this 
case. You have heard the testimony from 
this stand and you have heard the instruc- 
tions of his Honor, that this young lady, 
being only of the tender age of four, can- 
not, herself, be guilty of contributory neg- 
ligence. In other words, the Court has told 
vou that Mary Romonoff, by reason of her 
youth, cannot, herself, be guilty of negli- 
gence as a matter of law. 

The Court is asking, and you will be 
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asked in the form of a verdict submitted 
to you, to find whether or not in your 
opinion Mr. O'Leary was guilty of negli- 
gence which proximately produced her in- 
jury. I think, without dispute, without 
any reasonable basis for argument about 
the matter—although I anticipate the dis- 
tinguished counsel will dwell upon the 
subject and not agree with me—I think un- 
der the evidence in this record it is clear 
that Mr. O’Leary, kindly appearing man 
though he may be, was not conducting 
himself, under the circumstances that ex- 
isted last December, in such a manner as 
an ordinary reasonable and prudent per- 
son would have conducted himself under 
those same circumstances. 

He knew he was working with power 
tools, with a buzz-saw that went around 
with tremendous speed, and power drills. 
He knew that in a flash of an eye those 
tools could remove the hand or a finger or 
an arm. He was an experienced workman 
and he knew the danger that existed in 
the use of that kind of equipment. He 
knew that he was working on the premises 
of these plaintiffs and he knew that this 
little girl with her brothers and sisters, 
were playing around those premises. He 
knew that in the interest of small chil- 
dren who are attracted to whirling instru- 
ments, with something that is new and 
unique and novel, that they were going 
to be interested in what he was doing, as 
they were. And yet he took no reasonable 
precautions to avoid this tragic accident. 

The mother and the father of the chil- 
dren had told him that if she was in the 
way, or a bother to him, to let them know. 
He made no effort to see that they were 
protected from the danger of that whirling 
saw and the tragic result has been exhibit- 
ed to you throughout this trial. You have 
watched this young lady and have seen 
the disfigurement that she has suffered 
and the loss that came about when he 
turned around with that whirling blade 
and let its blade and that saw rip and cut 
into the flesh of this poor unfortunate 
young lady. I tell you, gentlemen, there- 
fore, that under the charge of the Court 
that there is no real question here but that 
my client is entitled to recover just com- 
pensation from this corporate defendant. 
The real question in this case, as I view 
it, and as I think the evidence shows, and 
the question upon which counsel, I am 
sure, will devote his principal attention 
in his remarks, is the question of what is 
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the fair and reasonable measure of dam- 
ages to be awarded to her for this disfigure- 
ment. 

I anticipate that counsel, in order to 
bring that question to you, will suggest 
to you some small trifling figure like fif- 
teen or twenty thousand dollars, and in 
the few remaining moments that I have 
in these opening remarks I want to direct 
your attention to the issue of damages in 
this case because, as I have previously 
stated, I think that is the only real issue 
that is before you. 

The facts are undisputed that Mary has 
lost the index finger of her left hand. Now, 
I anticipate counsel will attempt to belittle 
that injury. He will no doubt say, “Well, 
she has the rest of her hand and, after all, 
that is not an injury of consequence.” 

There are on this jury several women, 
and I don’t mean to pass aside you men 
or to ignore you, but I know that some 
of you women are mothers and, perhaps, 
grandmothers, and I know that in a wom- 
an’s heart that there is no amount of money 
in the world that could adequately repay 
or compensate for the loss of one drop of 
blood or one ounce of flesh or bone from 


her daughter’s hand. Actually, money is a 
very poor method of compensating and a 
very inadequate method of attempting to 


make whole for a loss such as this. But, 
unfortunately, it is the only measure that 
the law provides and of which we are cap- 
able of attempting to make whole for the 
damage and loss that has been suffered. 


Now, I know that counsel must agree 
with me that whatever award is made in 
this case should be adequate, commensu- 
rate with the injury sustained, and I am 
sure that he would be the first to agree 
with me that if a man’s home is burned; 
if his cattle is destroyed; if his automobile 
is stolen, that the compensation that 
should be awarded for that loss would be 
the fair and reasonable value of that loss 
or damaged property. Is there any reason 
why the award of damages for an injury 
to a little girl should be less than adequate? 
I am sure that you, in your hearts, will 
agree with me that such damages as you 
award should be commensurate with the 
injury that has been suffered. 

Now, my time goes by rapidly. May I 
just suggest these thoughts to you, and then 
in just a moment deal specifically with 
the damages in this case. 

This young lady is only four. She is 
yet in the morning of her life and the 
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years of her fulfillment stretch ahead. This 
trial comes on only some six or seven 
months after the accident and you may 
feel that up until now the injury that 
Mary has suffered has not created a tre. 
mendous amount of loss and damage to 
her. But I want you to bear this in mind, 
and I know that you will,—Mary has only 
one time.to appear before you. This is 
her only time to appear before you or any 
other jury in this land and there will be 
no opportunity a year from now, two years 
from now, five years from now, ten years 
from now or twenty years from now for 
any jury to come back and again award 
damages to her. This loss that she has 
suffered is one that she will live with not 
only today but tomorrow and the day after 
and the day after and the day after and 
the year after and the year after that un- 
til she goes to her grave. And I want you 
ladies and gentlemen of this jury, in ar- 
riving at an adequate award in this case, 
to bear that in mind because this young 
lady will carry this disfigurement with 
her to her grave and this is the only op- 
portunity that you or any folks will have 
to award her compensation for the loss 
that she has suffered. 


I think that any man or woman on this 
jury, looking at this little girl, looking 
at her finger, realizing the embarrassment 
which must be her lot in life later on; 
realizing the extent to which she may be 
deprived in engaging in such pursuits as 
playing the piano, which is the means by 
which her mother earns a livelihood; real- 
izing the fact that she has been deprived 
of an occupation which, perhaps, some of 
you follow, such as using the typewriter, 
calculating machines, must be convinced 
that the injury to her, from the standpoint 
of the ability and possibility of earning a 
living in the future, is a very real and a 
very serious one. I need not tell any one 
of you here just how she must always feel, 
that as she goes through life there must be 
always in her mind the embarrassment and 
the humiliation of either keeping that 
hand covered with a glove or having 1 
seen that it is missing and she has lost that 
finger. I wonder how many of you have 
thought of that day when, perhaps, she 
will approach the marriage altar and when 
the minister asks her to extend her hand 
for the ring to be placed on the finger 
where the wedding band is usually placed, 
that that finger will not be there. ‘These 
are just some of the things that I know 
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you will take into consideration in arriv- 
ing at the damages. 

Now, I want to discuss this further. I 
want to put it to you fairly whether any 
man or woman on this jury would hesitate 
for one second in saying that ten cents an 
hour is too much money to award Mary 
for the injury that she has suffered; the 
humiliation that she will carry with her 
through life, and the embarrassment and 
impairment of occupational use to earn 
a living. I don’t think there is a man or a 
woman on this jury who will say that ten 
cents an hour through Mary’s life is too 
much to award her. In fact, I think that 
most of you would react that that is not 
enough. But bear in mind again what I 
told you a moment ago, your job through- 
out, your obligation and your privilege 
here is to award to this young lady her 
damages, not only for the pain and the 
suffering that she has endured immediate- 
ly following the severing of her flesh and 
the grinding of the bone of that finger, 
but for every day from that time on up 
until now and every day in the future and 
every hour in the future and every mo- 
ment of the future up until the day of her 
death. And if you will calculate it out 
when you go into the jury room you will 
find that ten cents an hour, which is trif- 
ling and trivial enough, will add up to 
$2.40 a day. And if you will multiply 
$2.40 a day by 360 days in a year what do 
you arrive at? You will find that that 
trifling figure, 10 cents an hour for 24 
hours of the day—that 10 cents an hour is 
$2.40 a day and if you cut it to an even 
figure of $2 a day, that during the approx- 
imate sixty years of her life expectancy it 
will total some $45,200. 

Now, bear in mind it is your job and 
your privilege to award this young lady 
the damages that she will suffer for the 
remainder of her life that will continue 
from this day on, and that does not take 
into consideration, ladies and gentlemen, 
the initial pain and suffering which this 
young lady sustained. It does not take 
into consideration the loss of her ability 
to work and earn money in the future. 
How many employers would accept her in 
this condition? How many occupations 
is she likely to be deprived of by reason 
of this condition? Is it too much to say 
that $500 a year for a reasonable expecta- 
tion of 20 years of employability or a total 
amount of $10,000 for that kind of dam- 
age is too much? 
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So I say to you ladies and gentlemen, 
that when you come to consider the 
amount of your award to put down the 
figure that you will award to Mary, re- 
member that you are awarding damages, 
not just up to this date, but for every 
moment, hour and day of her life in the 
future. You calculate that out and you 
write that amount down as the fair, just 
and reasonable figure which she is entitled 
to receive as a result of the negligence of 
this Telephone Company back in Decem- 
ber, 1954. 

Now, in so far as her mother and father 
in this case are concerned, the only issue 
that the Court is asking about in that re- 
gard is medical expenses. The amount 
is not in dispute and I don’t think, under 
the evidence in this case, you will find 
that there was any negligence on the part 
of her parents that brought about this acci- 
dent, and that you should award to them 
the fair and reasonable amount of their 
medical expenses in the treatment of this 
young lady’s injuries. 

Counsel for the defense will have the op- 
portunity of addressing you now, and I 
will save my concluding remarks until he 
has finished. 


DEFENDANT’S ARGUMENT 


MR. MARTIN: Your Honor, ladies 
and gentlemen of the Jury: You and I 
have just witnessed a marvelous display of 
oratory by a real expert at public speak- 
ing ool | speaking. I don’t happen to 
be gifted with that same talent that Mr. 
Knapp has, but I am not going to worry 
about it. Why? Because I know that you 
and I are willing for this case to be tried 
and decided on the basis of good old com- 
mon sense instead of far'-y lawyer talk. I 
am confident of that. A: i look into your 
faces I know that you and I are willing for 
it to be decided on the basis of good old 
common sense as applied to the evidence 
in this case, the facts as you got them from 
that. witness chair, and nothing else. 

I will make this proposition to you. If 
I, in my meager efforts to defend my client 
and to defend the name of this good man, 
Mr. O'Leary, if I should get away from 
common sense at all, disregard it. My in- 
tention is to stick with common sense all 
the way through and if I get away from 
it, if I say anything that does not jibe 
with common sense, I want you to throw 
it out and not consider it. Isn’t that fair 
enough? 
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Ladies and gentlemen, have you ever 
stopped to think how easy it is to file a 
lawsuit; to sue somebody? All the lawyer 
has to do is to write up something like 
this on the typewriter and take it down 
to the Clerk’s office and hand it to the 
Clerk and he sues somebody. That is how 
easy it is. Have you ever thought about 
how easy it is to sue somebody for a lot 
of money instead of a little? A lot of 
money instead of a reasonable amount? 
Well, this is how easy that is. What is the 
difference between suing somebody for a 
thousand dollars instead of a hundred dol- 
lars? Well, it is just one more little fig- 
ure on that typewriter in that piece of 
paper prepared in that lawyer’s office. It 
is just one more figure. And what is the 
difference between that and suing for $10,- 
000? Just another figure. That is how 
easy it is for Mr. Knapp or any other law- 
yer to sue somebody for a lot of money. 

Now, I am going to surprise you by tell- 
ing you that is going to help me. These 
Courthouse doors are open to one and all 
and we want to keep it that way and we 
ought to keep this right of trial by jury 
that we are exercising right here today. 
The only thing that will ever take it away 


from us, the only thing that will ever take 
away the right of trial by jury in a court- 
house like this, is for somebody to abuse 


it too much. And what would be the sur- 
est way for us to lose the right of trial by 
jury? It would be to render verdicts that 
were not based on the evidence as the 
Court tells you that it should be. It would 
be to base your verdicts on prejudice or 
sympathy or something of that sort. That 
will be the way to lose it quickly. 

The Court tells you that your verdict 
must be based on the evidence and not on 
any other considerations. He tells you, 
“Judge” Eidman does, and did when he 
charged you a few moments ago, in your 
deliberations you are not to be influenced 
by any consideration of sympathy, passion 
or prejudice. You are not to be influenced 
by any of those things, but rather are to 
be guided only by the evidence. And what 
evidence and how much evidence? He tells 
you about that too, doesn’t he? He tells 
you that the burden is on the plaintiff, 
that is Mr. Knapp’s side, to prove by a 
preponderance of the evidence, not just 
some little old bit of evidence, but by a 
preponderence of evidence, that the de- 
fendant was negligent. And he tells you 
what he means by a preponderence of the 


INSURANCE COUNSEL JOURNAL 


July, 1955 


evidence. He says that means such evi- 
dence as, when weighed with that opposed 
to it, has more convincing force, and from 
which it results that the greater probabil- 
ity of truth lies therein. He says you are 
to weigh the evidence just as if you had a 
pair of scales, but you do it in your mind. 
And, in effect, he says this—and I will 
challenge Mr. Knapp to tell you if this is 
not true when he gets up, if he does, after 
I get through. 

The Court tells you this: He says, in 
effect, that you weigh this evidence; and 
he tells you, in effect, if the plaintiff's evi- 
dence weighs more you find for the plain- 
tiff, if the defendant’s evidence weighs 
more you find for the defendant. But he 
tells you something else by saying that the 
burden of proof, the burden to prove 
these things, by the preponderance of the 
evidence, is on the plaintiff. ‘That means— 
I will ask Mr. Knapp to tell you if it is 
not so,—if you are in doubt, and if you 
decide that the evidence of the two sides 
on that scale happens to be fully balanced, 
you will render a verdict for the defendant. 
And I will ask Mr. Knapp to tell you if 
that is not so. 

Now, ladies and gentlemen, I am going 
to try in my meager way to make two little 
talks to you, one about money and the 
other about how they would like to have 
it and want it. 

Now, first about money. I don’t like 
to talk about money in considering the 
matter of the little girl’s finger, but they 
put it on that basis when they brought 
this lawsuit, didn’t they? They put it on 
that basis. And from the way that Mr. 
Knapp thought, and from the great num- 
ber of figures he talked about, I believe 
that he has been in some of the discussions 
I have been hearing among a bunch of 
lawyers around here the last couple of 
days. I have heard them talking like this: 
They would ask you, “Well, how would 
you argue a damage suit for the plaintiff? 
How would you go about asking the jury 
for money?” And some of these older law- 
yers—I don’t know whether Mr. Knapp 
was one of them or not—but some of them 
would say something like this: “Oh, the 
thing to do is to ask for a lot and hope 
for a little,” and I believe that is what he 
has done here. 

Ladies and gentlemen, he talked to you 
about a lot of arithmetic; ten cents an 
hour and all that kind of thing. I chal- 
lenge him to find anywhere in the Courts 
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charge to you where the Court asked you 
anything like that. And I challenge him 
also to tell you, after I get through here— 
if he chooses to make another argument— 
I challenge him to tell you where in the 
evidence there was anything about any 
ten cents an hour or anything like that. 
He has gotten away from good old common 
sense as applied to the evidence when he is 
talking about arithmetic and ten cents an 
hour, hasn’t he? There is no evidence in 
this record of anything like that. 

Now, if he wanted to talk about arithme- 
tic it seems to me that the common sense 
way to look at it would be—he said this 
little girl has some 60 years of life expect- 
ancy—well, just think, if some ordinary 
amount of money, suppose, say, $500, was 
deposited in a savings account now, how 
many more times than that it would grow 
into by the way of interest over that many 
years. If you wanted to argue arithmetic 
that would be the common sense way, 
wouldn’t it? Actually, the Court does not 
ask you about either of those things. The 
Court asks you as to money—and notice 
the Court says—“I do not know if you will 
need instructions on damages. I do not 
know whether you will even need those 
instructions,” and what he means by that 
is that of course your verdict may be for 
the defendant and, if it is, you don’t need 
to calculate any money. But when he talks 


about money he says such as you conclude , 


is reasonable; reasonable. Now, if it is 
just a matter of arithmetic, any 12-year-old 
can do an arithmetic problem and work 
out an arithmetic problem. But he tells 
you that he needs you for your reasonable- 
ness, for you to apply your common sense 
to the facts in this case, and that is what 
you are here for. 


Now, to get down to dollars and cents, 
let's see now just—and that is what this 
case is about—that is what it is about— 
they have sued for money, nothing else. 
All of us, naturally, have sympathy for 
anybody who is hurt, this child or a 
grown person or you or I. All of us have 
natural sympathy. But the Court didn’t 
ask you to base your verdict on sympathy. 
He is asking you about reasonableness and 
those things that I have talked about here. 

Now, who has any cost here? The only 
cost that I heard about in the evidence 
was about that doctor bill, and I want 
to remind you about this doctor bill. Mr. 
Knapp tried to gloss over that. I don’t 
blame him. I would too, if I was going to 
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try to get away with something. He tried 
to gloss over that bill, that doctor bill, 
and you remember the evidence. Your 
memory is just as good about it as mine. 
I will read it to you. On the doctor’s ad- 
mitting chart is a notation that reads like 
this: “Remember that this child’s father’s 
account is overdue and that this bill may 
be paid by Telephone Company.” Does 
not that tell you something about that 
doctor and that doctor bill? Who is going 
to pay it makes a difference in what he 
charges. And then what does it say? “Call 
Knapp.” Call Knapp—call Knapp. Who 
is behind this lawsuit, that doctor to get 
his doctor bill who testified here in this 
case? He has testified in two other cases 
for the Romonoff family and many, many 
cases for Mr. Knapp. It seems to me that 
you have a curious combination here of a 
doctor that is in the courtroom practicing 
law and a lawyer that sounds like he knows 
about medicine. It is the doctor’s notation 
to call Knapp. That is where this lawsuit 
started, isn’t it? That was thrown in 
there, “Call Knapp.” And then you re- 
member from the record that the evidence 
showed that included in the $514 of 
charges made to the account of the child 
was some items totaling $114 that were in 
connection with the treatment of the fath- 
er and the doctor wanted to squeeze that 
in. And I say to you if he fudges on that 
he will fudge on any of his testimony, 
won't he? Now, isn’t that where this law- 
suit started, with that doctor, to try to get 
his fee and to try to get his bill paid? 

This family has hag several lawsuits al- 
ready. I don’t think you want, ladies and 
gentlemen, to be a party to sending this 
little child along that same road of going 
to the courthouse every time something 
happens. They have the right to, yes, but 
you know there are some people that are 
just inclined in that direction. Now, if 
this child were to be taught at this early 
age to think in terms of money every time 
there is an injury or a hurt in her life, 
would that be good for her or bad? I ask 
you. And I think all of you know the 
answer. 

Now, ladies and gentlemen, the time 
draws short. I told you I was going to 
make, probably make two little talks, one 
about money and the other about how this 
accident happened. Mr. Knapp says that 
he does not think there is any question 
about it, but he figures that I would dis- 
agree with him. Well, that is one thing 
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he was right about. I sure do disagree 
with him. Doesn’t this matter of how this 
accident happened come down to this one 
thing: Who had the responsibility for the 
safety of this little child? Did her parents 
have the responsibility of her safety or did 
Mr. O'Leary have the responsibility for 
her safety? Whose fault was it? And I say 
to you it is either theirs or his, either the 
Romonoff’s or Mr. O’Leary’s, one or the 
other. And I say to you that in all good 
conscience was it Mr. O’Leary’s responsi- 
bility to watch out for the Romonoff chil- 
dren? You remember the evidence showed 
that five times he asked them to keep 
away. You remember the evidence shows 
that Mrs. Romonoff twice looked back 
there and saw that saw running and whirl- 
ing, and that Mr. Romonoff did, and that 
he did not have anything better to do than 
to come out there and take care of his 
children if he had just made the effort. 
They knew, the parents knew that the four 
children were back there, and I ask you 
this, and I will ask Mr. Knapp to answer 
me on this: Who knows those children, 
those four Romonoff children? Who 
should know best what to expect them to 
do and not to do? Who knew them bet- 
ter, Mr. O’Leary or their parents? Ladies 
and gentlemen, I say that the responsibil- 
ity for this unfortunate accident lies with 
the parents rather than Mr. O'Leary. I 
don’t believe that by a verdict from you 
that you are going to blacken the char- 
acter and record of this fine gentleman, 
Mr. O'Leary, who is a father and a grand- 
father himself, and who, goodness knows, 
would never have done anything intention- 
ally to hurt this or any other child. I say 
to you the parents knew the children bet- 
ter and it was their responsibility, without 
question. 


Mr. Knapp mentioned—let me get to one 
thing I forgot about. Let me get to that 
first talk I told you about. He mentioned 
the fact that she might not be able to get 
some job at some time at some place with 
somebody in the future, and he mentioned 
machines. Let’s be fair and reasonable and 
honest and use our common sense about 
those things. I say that most employers 
nowadays hire people for their ability to 
work rather than their physical attributes, 
and this loss, unfortunate as it is, would 
never keep anybody from getting a job. 
Now, there may be both kinds of employ- 


ers, and I will ask Mr. Knapp which kind - 


are you talking about, the kind that will 
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hire people for what they really are worth 
or for what they look like or something of 
that sort? I will ask him to tell you to ex. 
plain that when he is up here, if he does 
get up here. Which kind is he talking 
about? Aren’t you better off to work for 
the kind that hires you for what you really 
are worth? The same thing is true of mar- 
riage, isn’t it? 

Ladies and gentlemen, the Court has 
told you in his charge, do not surrender 
an honest conviction. That means that if 
any one of you or two of you or five of you 
or six of you believe something, don’t sur- 
render that conviction unless you think 
your are wrong about it. He tells you 
that. Stick by what you believe, the honest 
truth and justice that is demanded. 

Now, as I said before, Mr. Knapp has 
the right if he chooses to take more time 
to make another argument and I don't. 
Under the rules of the court, Mr. Knapp 
or the plaintiff makes a talk and then the 
defendant and then the plaintiff, so he 
has an absolute right to make another 
talk to you if he chooses. Now, I am go- 
ing to, maybe, surprise you about that. 
I think some lawyers at this point might 
tell you don’t pay any attention to what 
he says. Well, I am not going to tell you 
that. As a matter of fact, I am going to 
tell you just the opposite. I am going to 
tell you to listen with every grain of com- 
mon sense you have got in your heads; to 
listen to him and listen carefully and 
match your wits against his and sort out 
the real facts from the lawyer talk, if you 
can. And I think you can do that when 
he makes his next talk, if he chooses to do 
so. Listen and listen carefully and if you 
do that I think that when you go to weigh 
the real facts, the evidence, that your only 
true verdict will be, “We the jury find 
for the defendant.” I thank you for listen- 
ing to me. 


PLAINTIFF’S CLOSING ARGUMENT 


MR. KNAPP: May it please the Court, 
ladies and gentlemen of the jury. From 
the remarks of Mr. Martin you would 
think that this lawsuit, which is to re- 
cover for injuries to a tender child, should 
be a match of wits between lawyers. I! 
that were true I would have to yield to 
this counsel for the Telephone Company 
in that contest because this corporation 
here, and elsewhere, of course, is capable 
and does hire counsel of Mr. Martin’s stat- 
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ure who has the ability of shedding croco- 
dile tears and, by innuendo and confusion, 
by insinuation of wrongdoing, seeks to 
mislead the good people of this State who 
sit on the juries. But I know that you men 
and you women will not be misled by the 
crocodile tears that he shed, and I want 
in these last few remaining minutes to 
int out some of the things that he has 
said that will not stand up to the test of 
honesty and justice and fair dealing. 


In the first analysis of the argument the 
refrain is: “Who is behind this lawsuit? 
Mr. Knapp is engaging in lawyer’s talk. 
It is all lawyer’s talk.” Ladies and gentle- 
men of the jury, this is not lawyer's talk. 
The fact that this little girl lost her finger 
when that ripping blade tore through it 
isn’t lawyer’s talk and I am not the man 
who was responsible but rather the man 
who sits at his side and who made the 
callous remark after this happened, which 
is in the record in this case, when he turn- 
ed to this little girl, after he had allowed 
his buzz-saw to cut through this finger, 
made the callous statement which is so rep- 
resentative of the company which Mr. Mar- 
tin is representing—this man made this 
remark, “Now, maybe that will teach you 
children a lesson.” And then, when these 
good people exercise their right and em- 
ploy me as their lawyer—and I am proud 
to say I represented them before when 
they had been injured through the wrong- 
doing of others, as I am proud to repre- 
sent any man, woman or child in this 
country who is hurt through the negli- 
gence of another— when they came to me 
and exercised their right as free citizens 
of this country to employ me to represent 
this little daughter of theirs, I was criti- 
cized and he abused me and abused them 
for using the Courthouse of this County 
to file this just action to recover just dam- 
ages for the wrong that they did; and then 
in an effort to defend himself he would 
seek to hide behind Mr. O’Leary who is 
not even a defendant in this lawsuit, and 
say that, after all, all I am asking you to 
do is vindicate Mr. O’Leary who has not 
even been sued, and behind whom this 
corporate defendant he represents is seek- 
ing to hide. Why, I never heard of such 
a callous remark in my life. He says this is 
lawyer talk and he says where did this 
lawsuit start? He said it started in the 
doctor’s office. No, Mr. Martin, it didn’t 
start in the doctor’s office. It started out 
there on the premises of the Romonoffs 
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on the afternoon when Mr. O'Leary negli- 
gently and carelessly turned and allowed 
that saw to pierce the flesh of this little 
girl’s hand and then callously said to her, 
“Now, I guess that will teach you children 
a lesson.” 

I say to you men and you women of this 
jury that it is time we taught a lesson to 
Mr. Martin and his client, when they seek 
to use such an approach to you in this 
lawsuit; when they weep their crocodile 
tears and don’t even suggest to you that 
you should award this little girl one cent 
in damages. 

Lawyer talk? I say the bleeding of that 
finger ripped through with that saw was 
not lawyer talk. I say the pain that follow- 
ed the ripping of that finger by that saw 
was not lawyer talk. It is not lawyer talk 
that she sits in this courtroom now with 
that finger gone, and it is not lawyer talk 
that she is going to go through life in that 
condition; and it is not lawyer talk that 
it is true that there are many occupations 
in her life which she will be unable to per- 
form, and it isn’t lawyer talk that as she 
grows older and as she unfolds into young 
womanhood that she will bear upon her 
hand and body the marks of sorrow from 
that callous and indifferent act last De- 
cember. And I say that the verdict that 
you ladies and gentlemen of the jury will 
return in this case, based upon a fair eval- 
uation of the damages, will show this is 
not lawyer talk. 


And I tell you again, don’t forget this 
lawsuit is the only lawsuit this little girl 
will ever have and is the only opportunity 
that she will ever have to receive compensa- 
tion for this injury, now, tomorrow, next 
year, and throughout the remainder of her 
life. This jury will fix her award at a fig- 


ure which will fairly and reasonably com- 
pensate her for the damage which she has 
suffered, not that you or I or anyone in 
this land can ever make it whole or fully 
compensate her for the injuries that she 
has sustained, but at least we can, and 
you can, in the only means that is avail- 
able under the law, teach this defendant 
that the Courthouses of this land are still 
open to guard people and that the juries 
of this State will see that they will give 
justice and fair redress and compensation 
to injured people when they avail them- 
selves of that God-given right. 
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FINAL JURY INSTRUCTIONS 


THE COURT: Ladies and gentlemen 
of the jury, when I charged you before the 
argument started, I told you and I want 
to repeat it now, that in your deliberations 
you are not to be influenced by any con- 
sideration of sympathy, passion or preju- 
dice for or against any party to this action. 
When you have retired to the jury room 
vou will elect one of your members as fore- 
man to preside over your deliberations. 
It has been agreed that I shall accompany 
you to the jury room. Once having enter- 
ed the jury room, however, I shall sit apart 
from you and shall in no manner partici- 
pate in or interfere with your discussions. 
You will conduct your deliberations as if 
none was present other than yourselves. 
This being a civil case, a unanimous ver- 
dict is not required; three forms of verdict 
are being provided for your convenience 
and when nine or more of you have reach- 
ed an agreement your foreman will sign 
the form which reflects your decision and 
you will be dismissed. You may now 
retire. 


At the Open Forum session on the 
next day, the following took place: 


MR. ELY: 

Now, we are going to, with your 
indulgence, steal a few minutes to give a 
general report on the demonstration of 
yesterday. I didn’t have an opportunity, 
because of the time, to make a very ade- 
quate introduction of the participants yes- 
terday. I had no opportunity to thank 
them, but I am going to thank them, and 
by your applause to the next man who 
takes this rostrum, I want you to indicate 
your appreciation of the very wonderful 
demonstration yesterday. I was, of course, 
particularly happy and proud of it be- 
cause all of the participants, the judge and 
the two lawyers, were classmates of mine 
in law school; were my dear, dear friends, 
and it really made me proud, knowing 
the background of these three boys, Eid- 
man, Martin and Knapp, who worked and 
went to law school, and actually it is a 
wonderful thing in this country to see 
those three men, knowing how they start- 
ed. I mean that: Eidman and Knapp 
from Houston, and Martin from Dallas, 
who enjoy reputations of distinction equal, 
certainly, to any lawyer in the courty. They 
are able and experienced. It was a marv- 
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elous thing for lawyers, on very short no. 
tice, to deliver those extemporaneous argu. 
ments to the jury. 

As you know, “Judge” Eidman went to 
the jury room. I don’t know what happen. 
ed. The verdict is sealed. I know there 
have been discusssions of settlement and 
Knapp and Martin are not far apart. 
Knapp was worried yesterday as he has 
four children and he has a little money 
invested in this case. Martin has made 
his per diem and I don’t know whether 
the case is settled or not. I doubt if he 
made the $250 or $350 per day that Judge 
Runkle was talking about. aes 

Kraft, will you come up, and as briefly 
as you can present this part of the pro- 


gram. 


MR. EIDMAN: I guess I am going to 
have to hold these two lawyers in con- 
tempt. The Court is ready to resume and 
I don’t see them here. Mr. Martin and 
Mr. Knapp, come on up, please. 


After the court adjourned yesterday, gen- 
tlemen, the jury came in with a sealed ver- 
dict in your case. Before presenting this 
verdict I would like to know the status of 
any negotiations that may have come up, 
if a settlement has been reached, or if you 
are still in disagreement. 

MR. KNAPP: If the Court please, Mr. 
Martin and I settled this lawsuit before we 
arrived in San Diego. I might say that 
after I had read the statement of facts 
and reached that point wherein I saw that 
Mr. O’Leary had warned these children 
not once, not twice, but five times, I was 
ready to take a nonsuit. As to settlement 
negotiations, I offered to take $5,000, and 
I understand that Mr. Martin has offered 
$3,750, and that is where the matter rests 
at this point. Thank you. 


REPORT ON JURY DELIBERATIONS 


MR. EIDMAN: As you gentlemen and 
ladies know, it is not the practice, certain- 
ly in our courts or in any other court that 
I have heard of, for the judge to retire 
with the jury. That was strictly Mr. Ely’s 
idea on how this particular trial should 
be conducted. But, in order to have the 
benefit, for whatever it is worth, knowing 
what these jurors thought about this pre- 
sentation, I did retire with them and sat 
through their entire deliberations. As 
quickly as I can, and it won’t take but a 
few minutes, I will try to give you the 
benefit of what went on in the jury room. 
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First, let me say to you, that these ladies 
and gentlemen who served on this jury 
were either employees or permanent guests 
of this hotel. ‘They were sincere and seri- 
ous in their job. As a matter of fact, I 
told Walter yesterday—I don’t believe I 
have mentioned it to anyone else—there 
were several on there who thought that this 
was an actual fact situation. They didn’t 
think that the people here were the ones 
involved, but they thought that they were 
going to determine an actual lawsuit that 
existed somewhere else and were very con- 
cerned about what effect their delibera- 
tions were going to have on that lawsuit. 
One or two thought they had been sum- 
moned for actual jury service in San Diego 
County. That will give some idea 
about the spirit in which they approached 
this job. 


They were, as you know, from the brief 
recitation that Walter gave you, ladies 
and gentlemen with different backgrounds 
and that shows, of course, in their deliber- 
ations. When they went into the jury 
room the first thing they did, in accord- 
ance with the charge that the Court had 
given them, they did select a foreman and 
they selected as their foreman Mr. Broker. 
Mr. Broker was a co-partner in that busi- 
ness. They sat around the table then 
and began their deliberations,—at first in 
a very orderly manner. Mr. Advertiser was 
the first man on Mr. Broker’s left and he 
started the discussion. Mr. Advertiser ap- 
parently was very impressed when Mr. 
Martin started in, and he wrote out, in 
his own handwriting—which I have here 
on the back of one of the sheets that I 
gave them—“‘Mr. Advertiser votes in favor 
of defendant, that the parents were respon- 
sible solely.” And he thereupon made a 
little speech to the jury about that. It 
looked for a minute like he was going to 
carry the day. They ran around the table 
pretty quickly. Mrs. Waitress was next 
and she voted with Mr. Advertiser. Mr. 
Bus Boy was the next man and he voted 
with Mr. Advertiser. Miss Housewife 
voted with Mr. Advertiser. Mr. Room 
Clerk also voted with Mr. Advertiser. Then 
they came to Mr. Bellman. Mr. Bellman, 
fortunately for Mr. Knapp, I think, had 
had some experience with power tools. Ap- 
parently that is his only way of relaxing 
at home in the evening, and Mr. Bell- 
man said that he couldn’t understand any- 
one letting a power tool get away from 
him and injure a little girl. So Mr. Bell- 
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man sort of stopped this steamrolling that 
was developing around here, and he said 
that he believed that both sides were neg- 
ilgent; that it was true that the parents 
should not have left their children to be 
in the way, but that he thought that Mr. 
O’Leary had something to do with this 
accident happening. 

It came then to Miss Nurse and she 
voted with Mr. Advertiser against the par- 
ents. Then Mr. Store was the next man 
and he was very strong in his beliefs that 
it was solely the fault of the parents. Then 
they came to Mrs. Accountant, and Mrs. 
Accountant felt like the workman was re- 
sponsible and she used for the first time a 
term that was used later considerably, that 
he was equipped with a lethal tool. Now, 
just where she got that I don’t know. 

At that point Mrs. Waitress changed her 
opinion and agreed with Mr. Bellman, 
that perhaps Mr. O'Leary had something 
to do with this accident occurring. Then 
we came to Mr. Television. Mr. Televi- 
sion had been employed in the Midwest, 
and I think all of us can learn one lesson. 
Mr. Television had had quite a bit to do 
with big business and he proceeded to 
make his speech to this jury which lasted 
a good ten minutes. I will say first, he did 
compliment the International Association; 
he loves all attorneys, and he thought that 
a great job was done by everyone. He went 
on to say that it was the practice of big 
business—and I have written these words 
down and I am trying now as nearly as I 
can to quote that part of the speech that 
this juror made to this jury, which will 
give you an idea of what happens, because 
this is the changing point in the delibera- 
tions in this jury. He said that it is the 
practice of big business to provide for 
taking care of injuries of this type which 
occur; that he is certain that the Tele- 
phone Company would have made and 
had made provisions in their budget and 
in its other business dealings to see that 
funds would be provided to take care of 
such things, and that it was part of the 
“pride of operation” of businesses such as 
a telephone company that this be done; 
that it was a matter of pride on the part 
of big business to see that no one is in- 
jured or hurt and that he supposes that 
the jury would have felt differently had 
this little girl been killed instead of mere- 
ly having a finger cut off. And he posed 
the question to the jury, “What would 
your attitude be if this had been a death 
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case instead of merely an injury? Wouldn’t 
you have felt like there was more responsi- 
bility on the part of the Telephone Com- 
pany?” Then he said that $45,000 is really 
a very little bit of money to this Telephone 
Company; and that Mr. O'Leary should 
have refused to work one second further 
the minute the little children appeared; 
that the jury should consider the financial 
responsiblity and financial standing of the 
defendant before passing on the question 
of liability; that the Telephone Company 
should pay damages in this case regardless 
of whether or not the parents solely were 
negligent. He then voted, for himself, to 
give these people the full amount sued for. 

At that point Miss Waitress, who was 
rather conservative, asked if $45,000 wasn’t 
a lot of money. She misunderstood what 
he was pulling for, as he was talking about 
$150,000. 

Mrs. Housewife then had her first say 
and she asked a question which I thought 


was a very intelligent one, and which was 


not covered clearly in the statement of 
facts, and that was how long had O’Leary 
been working in the yard of these people. 
At that point it became apparent that this 
jury had listened very carefully to the 
statement of facts, because at least four or 
five of them spoke up and almost quoted 
verbatim the testimony that had to do 
with that point. There was nothing about 
time, but there was testimony as to how 
many times he warned them away and 
how many times the father and mother 
had said something. And please under- 
stand, I don’t know if it has been said to 
you, this jury did not have an opportunity 
to read the statement of facts and all they 
heard was what Walter read to them be- 
fore the arguments were made. They had 
listened attentively to it. 


Now, let me move along here. I am 
taking up too much time on this. We will 
get back to the discussion. Mr. Television 
then came back into the picture and again 
argued further that O’Leary should have 
stopped and then Mr. Foreman, for the 
first time, had his say. He said that the 
parents should be severely censured—those 
were his words—but that the child should 
recover. He then made his speech to the 
general effect that the child was only 
four and that as between her and the 
Telephone Company there was no doubt 
in his mind but that she should have com- 
pensation. Then for the first time the 
question came up as to whether there was 
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a way—and the whole jury was interested 
in this and discussed it among themselves 
—to be certain that the child alone got her 
hands on the money, whatever money this 
jury might give. They were not interested 
in giving the parents any money. So Mr. 
Foreman suggested that $12,000 at 5° in- 
terest would yield this child a monthly in- 
come of $50 per month for life, and that 
something of that nature, he thought, was 
what should be done. About that time 
Mr. Television came back into the pic. 
ture. He said that $50 a month wouldn't 
give this child an education through col- 
lege and that he thought she ought to have 
a college education. Other jurors argued 
that it was something she would never have 
had anyway, and that it wasn’t too ma- 
terial. Mr. Television did say, though, 
that the Telephone Company should take 
care of her for life since they were respon- 
sible for her condition. Miss Waitress at 
that time said she was surprised that the 
Telephone Company hadn’t taken care of 
this little girl or her interests before trial 
and that she didn’t understand why they 
had not settled. 

Now, we come to Miss Nurse. She talk- 
ed about the pain and suffering. I think 
she was the only one who mentioned that 
during the deliberations. She was not im- 
pressed with it. She thought $12,000 was 
way too much money for this child’s in- 
jury and she felt that some lesser amount 
should be given—I think she mentioned 
$5,000 as being the maximum which she 
would be willing to go along with. She 
made a speech to the jury about friends of 
hers and patients and whatnot that she 
had seen with much more serious injuries 
who had been paid much lesser sums than 
$12,000. She was definitely on Mr. Mar- 
tin’s side of this case. 

About that timé the foreman took 
charge again and said it seemed like they 
were in agreement that the child should 
have something, and it was a question of 
how much and that they had better get 
back on the question of damages. 

At that point Mr. Advertiser, who had 
started off this matter of a defendant's ver- 
dict, told Mr. Television that Mr. Tele- 
vision sounded like—and I am quoting— 
“a Socialist.” And then Mr. Advertiser 
made another speech for a defendant's ver- 
dict. At that time they took the first ac- 
tual vote and on that vote they agreed 
unanimously that O’Leary was negligent 
and they then went back to the discussion 
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of the damages. At the same time in a 
separate vote they agreed that the parents 
were negligent. Mr. Television then went 
back again to the question of “How able 
is this defendant to pay?” He said it is 
not the Southwestern Bell, and it is not 
the American T. & T., and he had never 
heard of this particular telephone com- 
pany. He was having a little trouble try- 
ing to understand whether this defendant 
could afford to pay. At this point Mr. 
Foreman again suggested $12,000 and Mr. 
Television said, “Do you mean _ per 
month?” 

Then they argued again about the col- 
lege education for the little girl and Mr. 
Store, who was one of the more conserva- 
tive of the jurors, finally said to all of 
them that the question of the financial re- 
sponsibility or the financial ability to pay 
of this defendant was really no concern 
of this jury; that they should approach the 
matter of damages from a different view- 
point entirely, and that whether this de- 
fendant was able to pay or not was not 
any concern of this jury. 

Mr. Advertiser at that point said, “It is 
a pretty day and I want to go down on 
the beach, so we will take a vote.” They 
had the first vote at the foreman’s sugges- 
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tion on the figure of $12,000 and there 
were eight for it and four against it. The 
four who voted against it were Miss Nurse, 
Mr. Bellman who didn’t think it was 
enough—Miss Nurse thought it was way 
too much—Mrs. Accountant and Miss 
Housewife, one of whom thought it too 
much and the other to little. 

They took a second vote then, after a 
brief discussion about medical expenses on 
the figure of $12,500, it being the idea 
that somehow Mr. Romonoff could get 
that $500 away from the little girl to pay 
this medical expense. The vote on that 
ballot was nine for and three against ward- 
ing $12,500 to this little girl, and here 
is the verdict of the jury: 


VERDICT 


“We the jury in the above entitled 
cause find for the defendant Metropolitan 
Telephone Company, a corporation, and 
against the plaintiff Michael Romonoff. 
We further find in favor of the plaintiff 
Mary Romonoff, by her Guardian ad litem 
Michael Romonoff, and against the de- 
fendant Metropolitan Telephone Com- 
pany, a Corporation, and fix damages in 
the sum of $12,500. Dated this 7th day of 
July, 1955, Signed, ‘Mr. Foreman’.” 


OPEN FORUM 


SECOND SESSION—JULY 8, 1955 
9:30 O'CLOCK A.M. 


PRESIDENT MORRIS: This entire 
morning session will be under the very 
able management of the Open Forum and 
Panel Discussion Committee, under the 
chairmanship of Walter Ely. It is now my 
pleasure to turn the convention over to 
Mr. Ely. 

MR. ELY: Thank you, Stan. Good 
morning, ladies and gentlemen. Your 
friend and mine, Gordon Snow, ex-officio 
member of my committee and vice presi- 
dent of our Association, vice president and 
general counsel of the Pacific Indemnity 
Company, will introduce to you the first 
of the speakers this morning. 

MR. SNOW: Mr. President, honored 
guests, ladies and gentlemen of the con- 
vention: It has become my honor to in- 


troduce to you our next speaker. I could 
extoll his virtues but I am afraid that 
might be an imposition upon his time and 
upon your time to do so. Suffice to say, I 
have known the speaker throughout the 
years, both personally and _ professionally. 
I have known him to be a gentleman, an 
able trial lawyer, a student of the law, and 
he has already established the fact that he 
is an able and respected jurist. He will 
speak on what I am sure is a difficult sub- 
ject, “What is the Defense Lawyer Worth.” 
Ladies and gentlemen, it is my honor and 
my privilege to introduce to you the Hon- 
orable Clarence B. Runkle, Judge of the 
Superior Court of the State of California 
in Los Angeles. Judge Runkle. (Ap- 
plause.) 
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What Is the Defense Lawyer Worth? 


HONORABLE CLARENCE B. RUNKLE, 
Judge of the Superior Court, 
Los Angeles County, California 


suppose there is nothing more distaste- 
ful to the highly ethical professional 
man than the measurement and collection 
of fees. My subject may be regarded by 
some as “hot.” I have a strong suspicion 
that my selection for this task was prompt- 
ed by envisaged freedom of expression due 
to my present unavailability for any legal 
employment. I hope, however, that this de- 
tachment will enable me to treat the sub- 
ject with a degree of objectivity that will 
be both fair and constructive. In accept- 
ing this assignment, I have no conscious 
intent either to grind anybody’s ax or to 
pressure anybody, and I shall try to avoid 
both. 

There are two basic questions: what 
kind of legal service should an insurance 
company retain, and, how much should it 
pay for it. 

I have purposely stated the first question 
in terms of what the company should have 
rather than what it may want because, 
without using the superlative, “best,” I 
think it is both the company’s duty and 
advantage to procure a very high type of 
legal representation, and I stress equally 
that it is counsel’s duty to supply a high 
type of skill and the very highest type of 
ethics and fidelity. 

It is probably as tautological to refer to 
gradations of ethics as it is to say “more 
perfect” or “true facts.” Nevertheless, I 
hazard the suggestion that even a higher 
standard of ethics is required of insurance 
attorneys than of others because they sup- 
ply dual representation,—to the company 
and to the assured. Frequently there is 
divergence between the interests of the 
company and of the assured." Company 
claims men are too prone to overlook the 
attorney-client relationship between coun- 
sel and the assured and its attendant duties 
and implications. An examination and ap- 
plication of the forty-seven Canons of Pro- 


1$ee “A Note On The Excess Problem” in 26 
California State Bar Journal, page 355 (1951) and 
Opinion No. 220 of the Committee on Legal Ethics 
of the Los Angeles Bar Association, published in 
30 Los Angeles Bar Bulletin, 145 (1955). 


fessional Ethics of the American Bar Asso- 
ciation, which limitations of time preclude 
here, will at once demonstrate the magni- 
tude and delicacy of the attorney's duty to 
the assured. The attorney cannot be re- 
garded as an employee of the insurance 
company; he is at most an independent 
contractor, and that of the most independ- 
ent sort. There is nothing to preclude ad- 
vice to the assured of his rights and obliga- 
tions under the policy so long as the advice 
is not colored by any superior interest in 
the company’s welfare, but reservation of 
rights, notices and disclaimers should be 
sent by the claims superintendent or other 
appropriate company employee, not by the 
attorney who has already commenced the 
assured’s defense. Representation of the 
company in any policy dispute or litigation 
with the assured of course disqualifies the 
attorney from any representation of the 
assured in any related tort action. 

It was always the policy of the firm with 
which I was connected (and I trust that 
personal references will be indulged for 
the advantage of recourse to actual ex- 
perience) to decline any retention in any 
case where two or more of our companies 
were involved or where two assureds of the 
same company were involved. Knowledge, 
for instance, of one company’s settlement 
practices might be used to its prejudice in 
representation of the other company’s as- 
sured. I am dealing here only with ethical 
considerations. The practical business dis- 
advantage that might flow from some rift 
in relations with the company whose case 
was rejected, resulting from vigorous de- 
fense of the divergent position of the other 
company’s assured, will at once occur even 
to the less canny. Acceptance of the de- 
fense of one of two parties insured by the 
same company might easily lead to a feel- 
ing by the other party that the company 
was not treating him with full fairness be- 
cause of an actual or supposed tendency of 
the company to go along more with its 
regular attorney than with the temporarily 
employed attorney retained to represent 
him. 
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For similar reasons, our firm declined 
plaintiff employment where the defendant 
was insured in one of the companies from 
which we regularly got business. This cost 
us a $36,000 fee in one instance! 

I think an insurance attorney should 
lean over backwards, to use a common ex- 
pression, both in accepting and in conduct- 
ing cases. This calls for a very high cali- 
ber man. 


I referred to the failure of some com- 
pany men to recognize or appreciate the 
seriously delicate relationship of attorney 
and client which exists between counsel 
and the assured. The company, of course, 
operates solely to make money and it is 
understandable that, in its constant search 
for efficiency and economy, it may tend 
unduly to overemphasize production line 
methods. It is selling protection and serv- 
ice and, just as the care that an ordinarily 
prudent man would exercise under like 
circumstances is all that the law exacts of 
an automobile driver, so the company ade- 
quately discharges its contract obligations 
if it furnishes reasonably good protection 
and service. The copy used in advertise- 
ments commonly goes beyond this, but that 
is in the spirit of competition. In short, 
the company is engaged in business. A 
part of this business is the hiring and pay- 


ing for legal services furnished to the as- 
sureds. 


But, at least in his relations with the 
assured, the attorney is in an entirely dif- 
ferent position. He is a fiduciary and, as 
such, is chargeable, not with just ordinary 
care, but with the highest degree of care 
and fidelity and, in the event of any con- 
troversy, the burden of proof is on him and 
the presumptions are against him. He 
should not permit himself to be forced in- 
to production line methods and the com- 
pany should not expect him to embrace 
or to have to embrace such methods. He 
must treat each case as an individual, hand- 
made product, different from all the 
others, and fashioned with all the skill and 
art he can muster. Anything less falls short 
of his attorney-trustee obligations to his 
client, the assured. In short, he is prac- 
icing a profession. There is a vast differ- 
ence between a business and a profession. 

For the satisfaction of its need of legal 
‘ervices, the company should have a pro- 
fessional man, in the strictest sense of the 
‘erm. Remember, he is not the company’s 
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employee. He is a most independent in- 
dependent contractor. 

This nature and status of the insurance 
attorney has not always been recognized 
by the company men. They have often 
exhibited tendencies to issue orders that 
conflict with the attorney's professional 
duties to the assured. I am sure that this 
situation is improving greatly but it is still 
an appropriate subject for most thoughtful 
consideration. 

I doubt if there is any insurance lawyer 
whose experience goes back very far who 
has not been given the impression at some 
time or other that his professional status 
was somewhat less than that of the lawyer 
in strictly private practice who was not be- 
holden to anyone except his own client. 
Somehow, it seemed that a lower standard 
of service was anticipated from the insur- 
ance attorney. In my time, I have noted, 
in a few rare instances, some exhibition of 
pleasant surprise on the part of assureds 
of large affairs, at the kind of conduct their 
important and complicated cases received. 
They had been at pains to have their own 
personal counsel associated, obviously to 
guard against the envisaged neglect or in- 
eptness of the insurance attorney who was 
thought to be of the garden-variety type, 
adequate probably for the run-of-the-mill 
accident litigation, handled on a volume 
basis in sort of production-line methods, 
something akin to the collection agency 
business, but not to be compared with 
their own personally selected and, I might 
add, highly paid counsel. I am sure that 
it is to the mutual advantage of both the 
company and the attorney to demonstrate 
that there is no warrant for any such mis- 
apprehension. 

There are several attributes which the 
company should expect and require in the 
lawyer it retains to protect its assured. It 
should be taken for granted that he is well 
grounded in the law and diligent in keep- 
ing abreast of its constant changes. He 
should handle every case in conscientious 
compliance with his unabridged profes- 
sional obligations to his client, the assured. 
He should enjoy the complete confidence 
of the courts. He should be fairly familiar 
with the local bar with whom he must 
work and should have an established good- 
will born of uniformly fair and honorable 
dealings. He should be acquainted with 
local facilities for expert advice and testi- 
mony. I think he should devote a reason- 
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able portion of his time and talents to or- 
ganized bar work because there is no bet- 
ter way to achieve professional acceptance 
and stature. 


The full significance of my characteri- 
zation of the insurance attorney as a very 
independent independent contractor 
should now be apparent. On the man 
with these attributes, the company can safe- 
ly bestow the breadth of discretionary 
power and authority which are so essential 
to effect the economies which the company 
may justly seek and which are to be real- 
ized, in the main, from lowered loss pay- 
ments. Should the case be settled and, if 
so, when is the most favorable moment? 
No one can possibly have as good an op- 
portunity and no one should be as well 
qualified to answer these questions as the 
competent and conscientious trial attorney. 


He is the only one, for instance, who can 
supply that prime requisite, knowledge of 
the ability, work habits and eccentricities 
of his opponent. The potency of this 
knowledge in settlement negotiations can- 
not be over-emphasized. In the early days 
in Los Angeles, our principal plaintiff-at- 
torney was Ed Drake. He prepared his 
case, appeared on the trial date, tossed his 
brief case on the counsel table and an- 
nounced, “Ready.” He never made any 
settlement overture except in the rare in- 
stances when his uncanny seventh sense 
smelled a “rat.” He regarded any settle- 
ment approach to him as a sign of weak- 
ness and he bent every effort to capitalize 
on it. So, it was usually necessary to play 
a like game and endeavor to uncover any 
weakness in his case in the early stages of 
the trial and thus break the settlement 
log-jam. For settlement overtures, it often 
happens that the propitious time, the fail- 
ure of some key plaintiff-witness, or the 
necessary time, the development of obvious 
defense weakness, does not appear until 
the trial is under way. Defense counsel 
must qualify for the company’s delegation 
to him of complete power to control the 
strategy. If he does not qualify, then the 
company is vulnerable to a double loss,— 
a saving through an advantageous settle- 
ment and an increased litigation expense, 
both of which the unworthy man can im- 
pose by prolonging trial time to collect 
more per diems, which he is sorely tempt- 
ed to do when on a volume, production- 
line basis. This same temptation operates 
to an even greater extent in the neglect of 


INSURANCE COUNSEL JOURNAL 


July, 1955 


settlement opportunities prior to trial. In 
some instances, the consummation of av. 
thorized settlements, dependent only on 
a communication to the opposing attorney, 
has been delayed until the trial was start. 
ed and at least one per diem could be 
charged; I did not say “was earned.” 

Settlement techniques, of course, vary 
with the: types of opposing counsel. Is he 
experienced and ethical? Is he inexperi- 
enced and ethical? Does he lack both qual- 
ities? Or is he experienced and unethical, 
the volume dealer who operates on the 
theory that a bird in the hand is worth 
two in the bush so that he accepts a frac. 
tion of the case’s value to get the cash on 
the barrel head now, knowing that he has 
enough, and can continue to get enough, 
other cases to keep busy? 

Knowledge of the work habits of plain- 
tiff’s attorney can be extremely important. 
Does he prepare his case thoroughly, with 
depositions, witness interviews, etc., com- 
pleted, in order better to determine the 
value of the case, before he will talk set- 
tlement, or does he explore settlement pos. 
sibilities first to avoid this drudgery and 
time expenditure if possible? 

It is even helpful to know something of 
the financial necessities of the plaintiff, or, 
possibly, of his attorney. 

And a good working knowledge of court 
calendar conditions and an adequate alert- 
ness to the ebb and flow of jury generosity, 
and equally if not more important, an un- 
derstanding and appreciation of the pro- 
pensities and predilections of the judges 
themselves who, after all, are just plain 
human flesh, can be mighty helpful in 
holding down the over-all aggregate of loss 
payments. I am only trying to point out 
the advantage to the company, and equal- 
ly to the assured, of local knowledge pos- 
sessed by the insurance attorney. 

Well, that, in part at least, indicates the 
kind of legal talent the insurance com- 
pany should retain. If it appears that my 
ideas of legal services are a bit expensive, 
it must appear with equal certainty that 
the attorneys have a clear understanding 
of the magnitude of their expected per- 
formance. 

Now, what should the companies pay for 
this type of legal service? I don’t want you 
to think that I am beating around the 
bush, but there are a number of things that 
we have to get in the record before we get 
down to the $64 question. 
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From the kind of attorney the insurance 
company should have, let us turn to the 
nature and extent of his work. 


There is a dangerous tendency exhibit- 
ed by both the insurance laity and the in- 
surance attorneys to regard negligence 
cases as a sort of simple, standardized 
branch of the law. “Just a right-angle in- 
tersection case”, is a common characteriza- 
tion. And so, far too many insurance at- 
torneys go,—and seem to be tolerated in 
going,—into court sadly unprepared. They 
apparently feel that their scale of compen- 
sation doesn’t justify more and they be- 
come callously indifferent to their profes- 
sional obligations to their clients, the as- 
sureds. I think I have become more keen- 
ly aware of the complexity of the rules of 
the game as an umpire than I was as a 
player. Any old timer who doesn’t con- 
stantly and faithfully “crack the books” is 
due for a rude jolt in any attempted use 
of such old staples as res ipsa loquitur, last 
clear chance, agency versus independent 
contractor, contributory negligence versus 
assumption of risk, general and special em- 
ployment, and a host of other ingredients 
of the ex delicto grist. And the novice who 
is pushed into water beyond his depth in 
order to keep the modest and inflexible 
per diems coming in to balance the over- 
head necessarily misses many tricks. I 
know that there are many insurance attor- 
neys who will readily concede this except, 
of course, that it doesn’t apply to their own 
offices! 

It is an old saw to say that cases are won 
or lost in their preparation but there is 
no truer maxim. A lot of this work is 
done, and in many instances quite admir- 
ably, by the claims departments. Their 
work, however, must all be reviewed and, 
in most cases, amplified and corrected by 
the trial attorney. Every insurance attor- 
ney has encountered assureds’ statements 
that contained impossible estimates of 
speed, time and measurement. 

The witnesses, and primarily the as- 
sureds, must be prepared properly for the 
witness stand,—not what to say, but how to 
say it. It will probably be their first court 
room appearance. The witness box will 
be distasteful if not terrifying. Even 
though they don’t understand a question, 
they may be prone to start saying some- 
thing either because they are too nervous 
or off balance to think of requesting clari- 
fication or because of some foolish notion 
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that such a request would be an indication 
of ignorance or stupidity. They must be 
cautioned to admit readily that they have 
talked the case over and, by all means, 
never to breathe the verboten word, in- 
surance. Their capacity to estimate the 
three variables of distance, time and speed 
should be tested and obvious inaccuracies 
corrected as far as possible. They will like- 
ly testify in terms of car lengths so it is im- 
portant that they realize the simple and im- 
mutable fact that the average automobile 
is sixteen to eighteen feet long instead of 
ten as they are liable to say if left solely 
to their own resources. They should be 
made aware that the very short periods of 
time involved in the critical stages of the 
accident are measured in seconds or more 
likely fractions thereof and not in min- 
utes; that the very modest speed these 
days of thirty miles per hour propels a car 
one-half mile in one minute. They should 
be tutored in the simple formula that any 
moving object traverses in feet per second 
one and one-half times its miles per hour, 
and then they should be let in on the mys- 
tery of reaction time and made to ap- 
preciate the substantial distance traveled 
between the first signal of danger and the 
actual retarding effect of braked tires on 
road surface. They should be disabused 
of that common misconception, born large- 
ly of their fierce pride in their particular 
make of automobile, that they “can stop 
on a dime.” They should be thoroughly 
acquainted with a scale map and impressed 
with the necessity of doing their thinking 
in scale. 


If feasibly possible, the trial attorney 


should meet his client, the assured, at the 


accident scene and have him, as nearly as 
he can, go through the same motions as 
at the time of the accident, except for the 
final blow, of course. This practical re- 
construction of the event will do wonders 
to avoid fatal estimates of time, speed and 
distance, those juicy misstatements which 
give the wily opponent an occasion for a 
chalk-talk at the blackboard and a demon- 
stration that, under this version of the ac- 
cident, his client would have had to travel 
three hundred miles per hour just to reach 
the intersection where incontrovertibly the 
tie occurred. 


But enough of this because this is not a 
lecture on trial preparation. I simply want 
to illustrate the nature of what is involved 
to point up the magnitude of the task. 
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Let us pass on to some other factors in 
the value of the trial attorney’s services. 
Chief among these probably are experi- 
ence and reputation. What is the case 
worth? The answer does not come out of 
books. It frequently depends on a num- 
ber of things solely within the knowledge 
of the attorney. What are the ability, ca- 
pacity and work-habits of plaintiff's attor- 
ney? How can valid and sound evidence 
be obtained from public sources, the po- 
lice, highway patrol, receiving hospital, 
health department, coroner and numerous 
others? Who are the best available medi- 
cal experts, men of both professional skill 
and good court room presence and who are 
currently not so well known to the jury 
panel as to be suspected of defense advo- 
cacy? Is the tide of jury generosity ebbing 
or flowing? 

Recognition by company men of the 
prime importance of these and other vir- 
tues of experience is repeatedly manifest- 
ed by the desire if not insistence that the 
particular case, sometimes all of the com- 
pany’s cases, be handled only by one or 
two of the top attorneys in the office. 
There must be a corresponding willingness 
to pay more for this maturity. The wear 
and tear on the trial attorney are devastat- 
ing. The span of his zenith is relatively 
short. It is short-sighted for the company 
to refuse to commit its less dangerous cases 
to juniors on the legal staff. The only way 
they can get experience is actual practice 
and if they don’t get it the Company ulti- 
mately will lack the mature talent so defi- 
nitely needed for the serious cases. 


Inherent in what I have referred to as 
production-line methods is the tendency 
to assign to junior attorneys some of the 
interim functions such as taking deposi- 
tions, attending inquests, handling pre- 
trials, etc. In serious cases, this may be 
dangerous or even fatal. An untenable po- 
sition may unwittingly be established in a 
deposition from which there is no retreat. 
I am not saying that the juniors should be 
excluded from this work. I do emphasize 
that in serious cases the company should 
receive and should expect to pay for the 
extra cost of the senior’s services in these 
preliminary stages as well as in the actual 
trial. Competence in the trial cannot over- 
come irrevocable mistakes in the prepara- 
tion. 

My subject demands consideration of 
the fee schedule. Its blanket condemna- 
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tion would be stupid. But its rigid, inflex. 
ible observance is both unfair to the at- 
torney and unwise for the company. There 
are several aspects of this matter. 

I have already emphasized that differen- 
tial in compensation between the senior 
and junior members of the law firm should 
be recognized. When the overhead of the 
law office is understood, I think that most 
fee schedules will be found applicable only 
to the services of the juniors. 

The insurance business certainly is not 
static and underwirters, displaying whole- 
some ingenuity and aggressiveness, are con- 
stantly pushing into new risk areas. For in- 
stance, some of the companies have taken 
on various lines of broadcaster’s liability 
coverage, protecting writers, producers, 
broadcasting stations and net-works, spon- 
sors, actors and others participating in the 
radio and television industries against 
claims for copyright infringement, plag- 
iarism, unfair competition, violation of 
privacy and other actual and fancied in- 
vasions of literary or personal rights. The 
claims departments generally are not 
equipped to handle the resulting cases, 
partly because of the novelty of the sub- 
ject matter and partly because the claims 
themselves have so many strictly legal 
facets that attention by an attorney is nec- 
essary from the inception. The claims fre- 
quently have a very high potential. Legal 
fees for these unique cases cannot be ad- 
justed to any fee schedule. 

Products liability cases often take the 
attorney into uncharted areas of both sci- 
ence and law. I recall a series of cases 
against the Dow Chemical Company for 
serious burn damage to red-spider infested 
citrus groves that followed application of 
a newly developed insecticide. Trial prep- 
aration involved a prodigious amount of 
study. Fortunately, a win in the first case 
resulted in the abandonment of the re- 
maining cases. An entirely proper legal 
charge could not be reconciled at all with 
the fee schedule. 

This principle has long been recognized 
in surety, fire, maritime and aviation cases 
and deserves wider application. 

Extra compensation should be allowed 
for out-of-town litigation which isolates 
the attorney from his office and prevents 
him from making his interim hours pro- 
ductive. Just as a fee schedule allowance 
of $50 for a deposition is inadequate when 
the deposition is taken in a highly 1m- 
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portant case by a senior member of the 
firm, so it is inadequate when the attorney 
has to travel to take it. It is penny-wise 
and pound-foolish in most instances to en- 
trust the deposition to an attorney resi- 
dent at the deposition site. He doesn’t 
have the “feel” of the case. Supplying him 
with adequate explanation and data is 
time consuming and seldom sufficiently 
comprehensive. And there is the inescap- 
able human factor of lack of responsibil- 
ity for the case. 

Then there is the rush job which dis- 
rupts the attorney’s previously arranged 
work schedule and forces him to work 
nights and week-ends to his own exhaus- 
tion and his family’s distraction. Now that 
time-and-a-half and double-time and even 
more have become so firmly entrenched in 
the economic order, the attorney, while 
certainly not seeking any union scale, can 
hardly be expected to provide such ener- 
vating effort at less than a reasonable non- 
union norm. 


Also deserving of extra consideration is 
policy or contract litigation the outcome 
of which may apply to many policies, pres- 
ent and future, and thus affect a very large 
volume of business. An ordinary collec- 
tion case involving a $200 account war- 
rants a fee of only a fraction of the amount 
at stake. But when the $200 collection de- 
velops into an extraordinary problem of 
construing the basic conditional sale con- 
tract form out of which it arises and upon 
the validity of which a host of other ac- 
counts depends, a proper fee will ordinar- 
ily be greatly in excess of the amount im- 
mediately involved. 

Some differential should be recognized 
between the average case and the real 
tough case. The conscientious attorney, 
the kind the company should engage, gives 
everything he has to the serious case. When 
there is a potential of a six-figure verdict 
with the first figure two to seven steps up 
the scale, the strain outgrows the capacity 
of any fee schedule I ever saw. I know be- 
cause I have had the experience of hold- 
ing tightly on to the arms of my court 
toom chair while the clerk droned out the 
terms of a $750,000 verdict. I have also 
heard the dulcet sound of, “We find for 
the defendant,” when a plaintiff's verdict 
would have had to be in like huge figures, 
~a beautiful sound which suddenly re- 
lieved the pressure temporarily at least 
until the spector of a new trial motion or 
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an appeal again made the needle go up. 
But that relief did not restore the wear 
and tear which resulted from the constant- 
ly increasing strain up to the moment of 
the verdict. When I reflect on these things 
I realize how very much I enjoy my pres- 
ent work. 


I am not suggesting anything in the na- 
ture of a contingent fee basis. But within 
modest bounds, there should be some coun- 
terpart in the litigation sector of the in- 
surance business, of the bases of fee calcu- 
lation universally recognized in other 
branches of litigation. 


In Berry v. Chaplin, (Charlie no less) 74 
Cal. App. 2d, 669, 169 Bac. 2d. 453, the 
District Court of Appeals of California 
succinctly states these bases as follows: 


“The compensation of an _ attorney 
does not lie in the economic law of sup- 
ply and demand like the fluctuating 
price of wheat and potatoes. Among the 
factors to be considered in determining 
what constitutes a reasonable compen- 
sation for an attorney who has rendered 
services in connection with a legal pro- 
ceeding are the nature of the litigation, 
its difficulty, the amount involved, the 
skill required and the skill employed 
in the handling of the litigation, the at- 
tention given, the success of the attor- 
ney’s efforts, his learning, his age, and 
his experience in the particular type of 
work demanded; the intricacies and im- 
portance of the litigation, the labor and 
the necessity for skilled legal training 
and ability in trying the cause, and the 
time consumed.” 


I am fully aware of the company’s co- 
gent views that it furnishes the attorney 
a steady volume of work which endures 
through hard times as well as prosperity. 
But there is no gainsaying the fact that 
defense practice is not regarded as lucra- 
tive and that the insurance attorney has 
to earn every dollar by the hardest kind 
of work and extra long hours. Because of 
the element of security inherent in the 
constancy of his work, he is not entitled 
to expect the big windfalls enjoyed spo- 
radically by practicioners in other lines. 
Nevertheless, he cannot be blamed for feel- 
ing downhearted and discouraged when 
his bill for extraordinary services is 
squeezed into the straight-jacket of an un- 
rewarding fee schedule. It is not surpris- 
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ing that there are so many defections to 
the plaintiff's side of negligence litigation. 

The lawyer uses up his only capital, his 
time, health, ability and skill. His years 
of top production are limited and the in- 
come tax collector takes the cream off of 
that. He has no way to set up any reserve 
for depreciation except his savings out of 
excess earnings. He has no pension system. 
I submit that he has a legitimate complaint 
when the fee schedule which was the stand- 
ard for his compensation as a beginner 
still holds him down at his zenith. 

Now let us look at our subject more spe- 
cifically. It is difficult to bring the dis- 
cussion down to actual figures. Certainly 
local conditions should control over na- 
tional averages. The ingredients of over- 
head as well as the cost of living vary con- 
siderably in different parts of the coun- 
try. 

The inflation spiral has not carried the 
attorney's fees along with his expenses. 
When I was a neophyte thirty-six years 
ago, the per diems were $75 and in some 
instances $100. They have not tripled or 
quadrupled. Yet the competent legal sec- 
retary who then was getting $75 to $90 
per month is now commanding $325 to 
$400 per month. I am talking about the 
Los Angeles area. Our senior judicial sec- 
retaries employed for the Los Angeles 
County Superior Court judges have just 
been voted a raise to entice competent ap- 
plicants for the job and when the new 
law becomes effective in September, their 
present starting salary will be increased 
from $375 to $395 and in six months will 
go to $417 and one year later will auto- 
matically reach the final step of $440, and 
their work, in my judgment, is not as va- 
ried, exacting or strenuous as that of the 
top girl in the busy law office. The sal- 
aries of junior attorneys as well as rents 
and other overhead items have gone up in 
the same proportion. 

It is logical to suggest, therefore, that in 
the same geographical location, the per 
diem for senior, experienced trial attor- 
neys should be from $250 to $350, depend- 
ing on the nature, importance and poten- 
tial of the case. For office or non-trial 
work, the hourly rate should be $30 to $40. 
In radio and television broadcasting litiga- 
tion, I assure you that non-insurance coun- 
sel, doing the same kind of work, would 
not be limited to these figures. 

Settlements constitute some of the best 
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and most valuable of the attorney's work 
because they achieve protection for the 
assured and savings for the company. They 
often depend on greater skill and more 
resources of both legal and local know. 
how than trial work. Yet I have seen fee 
schedules that make no provision for them 
at all; they were included in the “retain- 
er.” It takes a good deal of character in 
the trial attorney to devote his time and 
best efforts to settlement when he can 
make more money with little, if any, in- 
crease in time or labor, by going to trial. 
But the company suffers the hazard of 
the outcome plus counsel fees, jury fees, 
witness fees both ordinary and expert, and 
the various other involved expenses. It is 
certainly good business to encourage settle. 
ments by adequately rewarding their ac- 
complishment. 

Before closing, let me advert to two or 
three other matters. In a litigation case 
that will probably have to be tried, it is 
highly important to get the file in the 
hands of the trial attorney as early as pos- 
sible. The claims superintendent will nat- 
urally first do what he can toward settle- 
ment, particularly in those cases brought 
by attorneys who habitually file first and 
talk afterwards. However, the taking of 
depositions, the arrangement for expert 
testimony and the trial attorney’s opinion 
and recommendations for additional inves- 
tigation should not be delayed. 


Entrusting coverage questions, plead- 
ings, depositions and all other preliminary 
work to young attorneys employed as house 
counsel in the claims department can very 
often be quite dangerous. The solution of 
problems arising out of overlapping pol- 
icies and the decision of whether to demur 
or answer or to file some other prelimi 
nary pleading or motion often perplexes 
even the experienced attorney and the out- 
come of the case may depend on the course 
adopted. I have already mentioned the 
hazard in delegating deposition work to 
one who does not have either adequate 
experience or trial responsibility. If house 
counsel practice is deemed necessary, may 
I suggest that it be used sparingly. 

Then there is the consumption of the 
attorney's time, often in considerable 
amount, in telephone and personal con- 
ferences with company men, from both un- 
derwriting and claims departments, 0” 
matters respecting which the attorney has 
no file against which the time can be bill- 
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ed or for which, even if there is a file, 
there is no provision in the fee schedule. 
| don’t know what accounting methods can 
or should be adopted to provide for such 
services but I submit that the attorney who 
has nothing to sell but his time, should 
not be expected to give it away. The prac- 
tical suggestion sometimes made, to work 
it in on unrelated bills, is not the answer; 
it is unscientific and unfair to the other 
assured whose experience rating is thus 
loaded. 

In conclusion, the company’s business 
success depends not only on getting dollars 
but on keeping them. It is the production 
department’s function to get them. It is 
the claims and legal department’s function 
to keep them. There is a tendency to deal 
more lavishly with the former than with 
the latter. The statistical accomplishments 
of the former are calculated affirmatively; 
those of the latter, negatively. But each 
laborer is worthy of his hire. The laborers 
in the claims and legal departments work 
very hard and very effectively. They 
should be rewarded adequately. 
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MR. ELY: Let’s come to order quickly, 
please. 

I think, your Honor, that you will have 
noted from the response, the appreciation 
which all of us have for the very excellent 
address and for the thoughts propounded 
by it and the work which went into its 
preparation. Now, I think we can see how 
Crider, Runkle & Tilson so long enjoyed 
the prestige which it enjoyed. I am just 
kidding about that—but they lost a lot of 
brains when Clarence went on the bench. 
And I see Mrs. Runkle here, and also the 
wives, the charming wives of the Messrs. 
Stein. I thank them all at the same time 
lor the sacrifices that they made in order 
that we might have their husbands here. 
I want to say to you, Mrs. Runkle, and to 
you, Clarence, that while your official posi- 
tion will probably obviate your continued 
activity in the Association, actively, I 
know that all of us hope that you will find 
it possible in the future to come as our 
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guests when we meet. We will miss you if 
you don’t. 

Now, we move on to the second very 
worthwhile part of our program and for 
the introduction of the next speaker I have 
selected my good friend and great lawyer 
from Los Angeles, a member of our Asso- 
ciation, Gerold C. Dunn, who will tell us 
about these two boys who are going to ap- 
pear. 

MR. DUNN: Mr. Chairman, ladies and 
gentlemen, it is a great personal pleasure 
for me to bring to you the next two gentle- 
men on the program, because I have known 
them and have admired their work for so 
many years. I think I would be joined 
unanimously by every defense lawyer in 
this area in making that statement. Sam 
and Irving started investigating for the de- 
fense alone some nine years before the war 
in Chicago. They both were in the service 
for four years and when they came back, as 
evidence of their effectiveness in ferreting 
out a fraud and exhibiting the fake plain- 
tiff, was demonstrated by the great sigh of 
relief that went up over Chicago when the 
plaintiff's lawyers there heard that the 
Steins were moving to Los Angeles. They 
now limit their investigation entirely on 
behalf of the defense, and both of them 
have peculiar affection toward investigat- 
ing medical and disability side of plain- 
tiffs’ cases. 

In these days when defense counsel so 
frequently encounter the exaggerated 
plaintiff, occasionally a faking plaintiff, 
the average defense lawyer dreams of those 
occasions when he can dramatically catch 
a faking plaintiff in court and demon- 
strate it conclusively to a jury. It is be- 
cause of that that we all in Los Angeles, 
in this area, who use the Steins, do so be- 
cause they have supplied most defense 
counsel here with the stuff that such 
dreams frequently are made of. Their ef- 
forts have been extremely effective in 
eliminating or at least minimizing the 
more than adequate awards. I have talked 
with a number of claim executives who are 
familiar with their work and who have 
told me that they undoubtedly have saved 
their companies tens of thousands of dol- 
lars over the past number of years. I think 
you are going to enjoy this program and 
the first of the two brothers. I think Irving 
Stein, is going to talk to you to be follow- 
ed by a demonstration by his brother Sam 
Let me introduce Irving Stein. 
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Processes of Undercover Investigation 


PART I 


IRvING J. STEIN 
Stein Investigation Agency 
Los Angeles, California 


E are very happy and proud to have 

been invited here to address you. 
For the past twenty years Sam and I have 
been satisfied to lose our identities and 
allow the results of our efforts to be given 
voice by the forensic abilities of our clients. 
This, therefore, is a new experience for us, 
but a very welcome one. 


The term “Undercover Investigation” 
has a special significance for each trial at- 
torney, depending upon what his contact 
has been with that type of operation, and 
the use thereof in the preparation of the 
defense of his case. 


To us, this term has always seemed to 
be a misnomer, as most of the information 
and evidence obtained by agencies such as 
ours, is developed on an overt basis. Un- 
dercover investigation as it relates to the 
defense of personal injury litigation, means 
to us the gathering of evidence and infor- 
mation pertaining to the issues of injury, 
disability and special damages. 


As a means to ascertain the nature of the 
plaintiff's allegations, the defense counsel 
has available to him the processes provided 
by law, such as the discovery deposition 
and the medical examination. It has been 
our experience, however, that in most in- 
stances the defense attorney prefers to de- 
fer the taking of plaintiff's deposition un- 
til the time when sufficient information 
relative to injury, disability and _back- 
ground is in his file. In this way, he can 
better cover the ground as well as more 
easily lay the necessary foundation for im- 
peachment, if false testimony is apparent. 

Likewise, if sufficient medical data can 
be obtained by other means, the medical 
examination is deferred until such a time 
as maximum recovery from the injuries 
has been attained. 

It is, therefore, the strategic planning of 
the defense which determines when our 
entry into the case would prove most ef- 
fective. For this reason, it is essential that 
there be close liaison between attorney and 
investigator so that the overall plan of 


strategy of counsel is adhered to and de. 
veloped. 

To illustrate this, let us review a case 
referred to our office not too long ago. The 
file contained a complaint which advanc- 
ed the usual general allegations, omitting 
anything of a specific nature. The com- 
pany file described a rear end collision 
with very little, if any, auto damage. The 
driver of the adverse vehicle, the plaintiff 
in this action, was alone. The defendant 
driver, who also was alone, did not attach 
enough importance to the incident to re- 
port it either to the police or to his in- 
surance company. The first notice to the 
company was the receipt of the complaint 
together with a letter from the insured re- 
lating his recollection of the incident. 

Contact with the plaintiff's attorney for 
the purpose of obtaining an extension of 
time to answer, merely elicited the infor 
mation that his client had sustained a se- 
rious injury to the cervical spine rendering 
him completely unable to be gainfully em- 
ployed. The plaintiff's attorney refused 
the request to furnish the company with 
medical information and a list of special 
damages, pleading that his own investiga- 
tion was not complete, and that he would 
rather wait until he had sufficient informa- 
tion and data on which to base a demand. 
In the next breath, however, he offered to 
submit his client to a medical examina- 
tion and deposition, immediately following 
the answering of the complaint. 

It was at this point in the proceedings 
that we were asked to conduct a prelim- 
inary investigation. 

We first checked the driving record of 
the plaintiff, which gave us his complete 
identification, birth date, traffic violations, 
physical restrictions, and involvement in 
other accidents. Also, a complete descrip- 
tion of his auto was obtained, as well as 
the identity of the company which was it 
nancing it. In addition, several prioi ad- 
dresses were contained in his record, and 
it was indicated that he had previously 
been licensed in Texas. 
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Armed with this information, we were 
then in a position to make a comprehen- 
sive search of court records to determine 
the subject’s possible involvement in other 
litigation. Because of the fact that the 
plaintiff had a very common name, we had 
requested and received a photostatic copy 
of the subject’s application for a driver's 
license which contained his signature. This 
was subsequently used to compare it with 
signatures contained on verified complaints 
in other litigation involving him. 

Our search of these public records re- 
vealed a Superior Court action wherein 
the subject and his wife had sued a pri- 
vate individual for personal injuries alleg- 
edly sustained in an accident in 1952, two 
years before. There were several Munici- 
pal Court actions for non-payment of bills, 
which presented a number of leads for 
further investigation. 


We were, of course, mainly interested in 
the former personal injury suit. The plain- 
tiff was not represented by the same attor- 
ney as in the current litigation. The de- 
fendant had never entered an appearance, 
and upon investigation, we located this de- 
fendant and learned that he had not been 
covered by insurance, and the plaintiff had 
dropped the case when he found that the 
defendant was judgment proof. This in- 
formant, however, recalled that the subject 
had mentioned the name of a doctor and 
had also mentioned receiving attention at 
a local hospital. 


We thereupon checked with the hospital 
and doctor and learned that the plaintiff 
had given a history of an industrial injury 
several years before in Texas. This injury 
involved the right arm and upper spine. 
The attending physician had ordered the 
plaintiff to be confined in the hospital to 
receive the necessary traction therapy, and 
diagnosed the condition as “possible her- 
niated disc”. Strangely enough no x-rays 
were made, and treatment ceased abruptly. 
This action coincided with the subject 
gaining the knowledge that the other party 
had no coverage. We then checked with 
the finance company previously mention- 
ed, and their files contained the most re- 
cent residence address, which was later 
than the one contained in the Motor Ve- 
hicle Department files; the present and a 
previous place of employment; and a 
wealth of additional information which 
proved to be of great help during the 
course of subsequent investigation. 
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An inquiry was then made at the pre- 
vious place of employment, and this dis- 
closed the subject’s employment history in 
Texas. 

Acting on the instructions of the defense 
counsel, we maintained a short period of 
surveillance and observed the plaintiff en- 
cased in a Thomas collar. He was appar- 
ently not working. It was now eight 
months after the accident. 


Our client was faced with the necessity 
of making a decision as to whether to have 
the investigation proceed full blast or ac- 
cept the plaintiff's offer to take a deposi- 
tion and obtain a medical. He decided to 
take an immediate deposition, transmit- 
ting to the plaintiff indirectly the thought 
that there still was nothing known about 
the plaintiff or his case. This was, hap- 
pily the right decision, and the deposition 
of the plaintiff was masterfully accomplish- 
ed. He wore his collar, and by skillful ex- 
amination, there was no question but that 
the plaintiff testified that he had not sus- 
tained similar injury in any previous acci- 
went. He denied previous claims or litiga- 
tion. He testified that he did not feel the 
effects of the collision, outside of a general 
shaking up, until three days after the acci- 
dent. At that time, he first consulted a 
doctor who took x-rays and told him that 
he had considerable neck pathology. The 
usual treatment was rendered, and two 
months later, because there was no im- 
provement, placed him in a neck brace 
which he had worn ever since. 

A medical examination was then request- 
ed by defense counsel, and the doctor found 
definite cervical disc pathology, and said 
in the absence of any previous history, he 
would have to conclude that the accident 
could have caused the condition. The ex- 
aminer also pointed out that the constant 
wearing of the neck brace had not improv- 
ed the condition. The plaintiff had again 
denied the existence of previous injury, 
treatment and condition. 


We were then instructed to resume our 
investigation solely for the purpose of de- 
veloping evidence regarding the Texas in- 
dustrial accident involving the subject. We 
contacted the place of employment, learn- 
ed the identity of the insurance carrier, 
and finally ascertained that a medical file 
and x-rays existed. The x-rays were for- 
warded to California and showed the iden- 
tical condition as reflected in the x-rays 
taken by our examiner. A date of trial was 
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duly assigned this case and, as the day ap- 
proached, were were instructed to conduct 
an intensive investigation as to the pres- 
ent condition of the plaintiff so as to lull 
him into a false sense of security. We had 
ascertained that the subject was still in- 
active, wore his brace occasionally and re- 
mained quite close to home. The neigh- 
bors and acquaintances of the subject con- 
firmed the fact that he had, no doubt, 
sustained a serious injury, and we let them 
know, in no uncertain terms, how con- 
cerned we were. We were sure that this 
knowledge would be relayed to the subject, 
and that he would, consequently, feel quite 
secure. 

The plan was completely successful. The 
plaintiff came into court with his collar 
and went right down the line with the 
testimony contained in his deposition. On 
cross-examination he hedged slightly, say- 
ing he had had some minor accidents, the 
details of which he could not remember. 
In any event, he denied previous injury 
and treatment. 

We then subpoenaed the hospital rec- 
ords and the physician who rendered treat- 
ment as a result of the 1952 accident. We 
also called in the evidence from Texas in 
the form of x-rays, medical reports and 
claims files. The plaintiff's counsel imme- 
diately called for a conference in chambers, 
and the case was dismissed with the court 
admonishing the plaintiff. 

In all the years that we have been in 
this business, we have found no text book, 
nor has there ever been any type of in- 
struction devised that we know of, regard- 
ing the subject matter of this talk. We 
have learned from experience that even 
the unusual cases fall into a certain pat- 
tern. There has, therefore, been evolved 
certain routine which we follow in practi- 
cally every case that comes to our atten- 
tion. I can remember many times being 
asked, in a jesting manner, what difference 
it makes whether a plaintiff is a Repub- 
lican or Democrat. This, because of the 
routine procedure we have of checking 
Voters Registries. I always take these jibes 
good naturedly, biding my time, knowing 
that one of these days I would again be 
vindicated. 


This puts me in mind of a case we had 
several years ago wherein the female plain- 
tiff was alleged to have been a passenger 
in a vehicle driven by her daughter. All 
of the physical evidence pointed to the fact 
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that the plaintiff's auto had run the red 
light, but they had produced a witness; 
who stated quite definitely that our jn. 
sured was actually guilty of that violation. 
The name of this witness did not appear 
on the Police Report, and it was such a 
common name that it would have been a 
virtual impossibility to locate this indivi- 
dual. A copy of the statement of this wit. 
ness had been furnished by the plaintiff's 
counsel, but the identifying information 
relative to the witness had been deleted. 
Just the signature of the witness remained. 
The plaintiff had a foreign-sounding name 
which was rather unique, and I did not 
recall ever having heard this name before. 
Upon making a routine check of public 
records, and running the name of the wit- 
ness through Voters’ Registries, lo and be- 
hold, we find the name of the witness in- 
dicating his having registered under a pre- 
vious name, the same as the plaintiff's. It 
developed that this man was a brother-in- 
law of the plaintiff. We checked petition 
for change of name in our Superior Court 
and confirmed this information. 


In the same case, we checked the driving 
records of the plaintiff and her daughter 
inasmuch as our insured swore that the 
mother was driving rather than the daugh- 
ter. We found that the plaintiff had been 
guilty of several drunk driving violations 
and that her license had been suspended. 

In this particular case, the plaintiff's 
attorney was a highly reputable practition- 
er, and when he was informed of the true 
facts in the matter, he immediately had 
the case dismissed. 

I recall another dangerous case which 
had its value completely nullified by one 
single item of inquiry. This was a case of 
a man who was involved in a fairly serious 
accident, but his major injury consisted of 
an alleged inguinal hernia which occurred 
following trauma to the abdominal wall. 
The hernia was operated by a very reputa- 
ble surgeon who stated quite frankly that 
in the absence of any other history he wat 
obliged to state that this hernia was caused 
by this accident. Unfortunately for the 
defense counsel, this was a case of absolute 
liability, and I believe that the decision 
actually had been made to admit the ne- 
gligence. The special expenses were quite 
large, involving a considerable loss of 
earnings in addition to the medical ex 
penditures. We were additionally greatly 
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handicapped by the fact that the trial 
counsel had received the case only a couple 
of days before he was obliged to try it, and 
there was absolutely nothing in his file to 
help him defend the case properly. In 
fact, when we were called, the attitude was 
much like, “Well, there’s absolutely no 
hope here, but take a day and see what you 
can do”. 


To illustrate what can be done in a very 
limited amount of time, and in this case 
just the day before the trial was set, the 
preliminary inquiries we made produced 
some information indicating marital diffi- 
culties between the plaintiff and an ex- 
wife. We immediately checked available 
county records and found a divorce action 
instituted by the ex-wife some two years 
before the accident, alleging the grounds 
for the divorce and requesting a decree. 
Incidentally, she made certain support de- 
mands and, as usually happens in a divorce 
action where the parties are embittered, 
the husband filed an affidavit in which he 
explained that he was unable to pay the 
support money requested and, get this, he 
did not have the necessary funds or even 
earnings capacity, because his physical ac- 
tivity was limited by the fact that, yes, you 
guessed it, he had a rupture. There was 
nothing else in the file except this affida- 
vit sworn to by the husband, and so trial 
counsel decided to lay a foundation for it. 
When the plaintiff testified, he flatly de- 
nied any prior condition, but when con- 
fronted by the affidavit in the file in the 
divorce action which had previously been 
ordered, he broke down and took with him 
the case and the plaintiff's attorney. In 
fact, at that point, the trial judge request- 
ed a session in chambers out of which came 
a settlement for a very nominal amount, 
and the plaintiff's attorney apologized to 
the jury for taking up their time with this 
kind of case. 

We have found that following a certain 
routine and pattern in all of these cases 
pays dividends. We feel that our investiga- 
tion should reflect the facts regarding the 
proper identification of the plaintiff as 
well as the facts regarding activity condi- 
tion and disability. Our general back- 
ground survey reflects facts which should 
be indicative of whether the plaintiff is 
the type of a person, or has the makeup of 
one, who would perpetrate a fraud or en- 
gage in a buildup of a personal injury mat- 
ter far and beyond that considered as mere- 
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ly the necessary exaggeration for bargain- 
ing purposes. 


Residence investigations give us the an- 
swer to questions such as character, reputa- 
tion, activity, length of disability, compara- 
tive condition prior to and subsequent to 
the date of an accident, identity of medical 
talent employed by the plaintiff both be- 
fore and following an accident and iden- 
tity of hospitals in which the plaintiff was 
confined as well as other items of general 
information which might be pertinent. 

One of the most important phases of 
the investigation concerns itself with the 
medical features of the case. Without a 
doctor on whom the plaintiff could de- 
pend to come into court and testify to and 
substantiate the claims of injury alleged 
by the plaintiff, the plaintiff usually has 
no substantial case. It is generally thought 
that the litigation would not have been 
filed in the first place if such substantia- 
tion could not be made, but we have al- 
ways operated on the premise “what can 
you lose”? Many times we have found that 
the so-called attending doctor does not 
wish to go along with the buildup of a per- 
sonal injury claim or law-suit, and if this 
fact is made known to the defense, a 
strong psychological factor then exists and 
in any negotiations of settlement, an affir- 
mative and positive stand can be confi- 
dently taken by the defense counsel. Also, 
when it is apparent that the attending doc- 
tor is not “going along” with the plaintiff, 
then in all probability other and addition- 
al evidence must exist which would also 
tend to negate the claims of the plaintiff. 

At this point I would like to say a word 
about ethics, although I realize that it is 
very dangerous ground. We have never 
considered it ethical for anyone to build 
up a personal injury case or to color the 
facts. Our function has always been to 
obtain the facts and the truth. Of course, 
it is a well known and accepted fact that 
much of our information is obtained by 
use of pretext, but all of this would be 
unnecessary if the plaintiff's attorney would 
throw open his file, not as regards liability, 
but as regards injuries, disabilities and 
special damages. Again, pretext would not 
be necessary if the plaintiff's attorney made 
it a rule to furnish the defense counsel 
with authorizations to secure whatever 
medical and other information was neces- 
sary in order to substantiate or confirm the 
allegations advanced by the plaintiff. We, 
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therefore, have schooled all of our men and 
women to be psychologically attuned to 
the concept that they are “on the right 
side”. It always amuses me when the plain- 
tiff’s attorney calls the defense counsel to 
object to the fact that his client is being 
investigated. It is usually the biggest build- 
up artist who cries the loudest. It is in- 
conceivable that the plaintiff's attorney 
should expect his allegations of injury, dis- 
ability and special damages to be taken 
without question, and settlement made on 
the basis of these allegations without sub- 
stantiating them by independent investiga- 
tion. 

Now, a word about subpoena service and 
preparation for trial. Many of our clients 
now shy away from having issued and serv- 
ing all subpoenas for records as soon as 
a trial date is set. It has been found that 
this is unnecessary if it is able to be estab- 
lished, upon investigation, that the records 
will be available at time of trial. The issu- 
ance of subpoenas duces tecum necessi- 
tates the filing of an affidavit describing 
the records subpoenaed. If plaintiff's coun- 
sel is the least bit discerning and diligent, 
he might check the court file from time 
to time, and if such affidavits are in the 
file, a good portion of the strategy of the 
defense would be disclosed. 

In our experience, we have found that 
much can be done by way of preparation 
immediately following the time that the 
trial commences. It is always refreshing to 
us to observe our clients not being dis- 
couraged about the shortness of time, and 
even if the evidence cannot be produced 
or used, the information obtained usually 
can. For example, during the course of 
the presentation of evidence by the plain- 
tiff, many times there is disclosed leads 
which might be productively explored, but 
by the very nature of their geographical 
location (outside of the State, many times), 
the value of the information obtained 
could very well be overlooked. The tele- 
phone is a wonderful instrument, and we 
have many times considered the advisa- 
bility of going to San Francisco or Dallas, 
for instance, when we have a case to in- 
vestigate in Los Angeles. It seems that the 
recipient of a long distance telephone call 
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is always more than ready to set aside 
every plan he has made to take up the 
business that was so important as to war. 
rant a long distance telephone call. 

When there has been sufficient time, wit. 
nesses in other areas of the country have 
been located, interviewed and their pres. 
ence arranged for all by telephone when 
such course did not appear to be prejudi- 
cial in any way. Today, with the availabil- 
ity of improved recording devices, it has 
been possible, and even preferred on many 
occasions, to obtain statements of witnesses 
and informants. Many times, by impress. 
ing a person with the urgency of a situa- 
tion when a case is in trial, in the heat of 
battle so to speak, the witness will drop 
everything and agree to appear as a wit- 
ness immediately; whereas, on the other 
hand, if he would have had time to stew 
about it and think it over, he might have 
decided that he did not want to enter into 
the situation at all. 

The service of process at time of trial is 
a very important function, and although 
the process server, as such, certainly has a 
place in the conduct of litigated cases, our 
only objection is that the process server 
does not usually have a grasp of the sit- 
uation and does not have knowledge of 
the importance of certain witnesses to the 
case. On the other hand, an investigator 
who has had contact with the case and has 
knowledge of the issues and problems in- 
volved, could more effectively evaluate and 
deal with any problem which might arise 
during the service of process. On many 
occasions, unusually recalcitrant witnesses 
are won over merely by the manner of ap- 
proach. 

There are so many facets to this busi- 
ness of ours which we have, by the way, 
enjoyed to the hilt, that it would be im- 
possible to touch on all of them even in 
brief form. We did, however, desire to 
bring to you our thoughts in connection 
with two of the most interesting phases. | 
now, therefore, introduce you to my broth- 
er, Sam, who will discuss motion pictures 
as evidence, and medical investigation. 

I think you very much for your atten- 
tion, and it has been a pleasure to address 
you. 
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PART II 


SAM M. STEIN 
Stein Investigation Agency 
Los Angeles, California 


The Undercover Aspect of Medical 
Investigation 


One phase of the investigation of a per- 
sonal injury lawsuit is more correctly des- 
ignated as undercover investigation, by vir- 
tue of the fact that in most cases, even 
now, the defendant’s agents have not 
found it feasible to combat the plaintiff’’s 
representation of the medical theory of his 
case, except by obtaining their own medi- 
cal examination as provided by law, and 
on occasions, by depositions and by cross-- 
examinations of the plaintiff's doctors. 
Otherwise, the defendant generally de- 
pends entirely upon the generosity of the 
plaintiff to grant him an authorization to 
view certain hospital records or to obtain 
information from his physician. In too 
many cases, the defense is content to accept 
alleged copies of doctors’ reports from the 
plaintiff's attorneys as representative of the 
medical strength of the case. 

You and I know that these reports are 
given only when the records and the find- 
ings basically strengthen the plaintiff's 
claim, and are thus useful only because 
you are then informed of the medical facts 
of the plaintiff's case. All such reports I 
have seen, with rare exceptions, paint an 
exceptionally dreary picture of the pain- 
racked claimant beset by all sorts of com- 
plications horrible to contemplate. Inevi- 
tably, if there happens to be a pre-existing 
condition which is obvious, or which 
would be easily ascertainable upon even 
superficial investigation, the condition is 
generally made a basis for solid claim of 
aggravation. 

I think we are all agreed that we cannot 
always assume that the extracts or partial 
reports are necessarily indicative of the 
true findings of even the plaintiff's own 
physicians. We have had many instances 
where significant portions of the report 
have been deleted, and left by themselves 
are like taking a single word like “spicy” 
or “naughty” or “colossal” out of the con- 
text of a movie critic’s findings and expect 
a true picture of his feelings as expressed 
in the full article. We recently had a case 
in which the findings of a consulting spec- 


ialist were reproduced as a part of an 
attorney’s letter and these findings seemed 
indeed helpful in bolstering the plaintiff's 
case. Had we been content to accept the 
written word on its face value, we would 
have been sorely misled, since subsequent 
contact with this physician, who was a very 
reputable and able man, revealed that in a 
paragraph in his discussion, which had 
been carefully deleted, this physician stat- 
ed in no uncertain terms that he felt that 
the plaintiff was probably guilty of exag- 
geration. At the conclusion of his letter, 
this specialist also told the plaintiff's attor- 
ney that under no circumstances would he 
come into court as a witness for the plain- 
tiff. This man was an axceptionally ethi- 
cal one who called a turn as he saw it and 
when contacted by the investigator for the 
defense, he was persuaded to indicate that 
the findings as related by the plaintiff's 
attorney did not reflect his true feeling in 
the case and that he would be happy to 
testify on behalf of the defense. This ac- 
tually happened and there was a very fav- 
orable verdict. 

The procedure of obtaining medical in- 
formation by virtue of an authorization, 
sounds at first blush like a very simple 
and elementary procedure. In fact, this 
is generally considered a chore which can 
be performed by almost anyone, and in 
many instances, the job is referred to a 
medical records’ service which offers to 
either photostat or summarize a medical 
record of a hospital for instance. In our 
years in the business, we have found that 
great care must be exercised in reviewing 
a medical record, even with authorization. 
So many problems confront the person who 
is medically not well informed. 

For instance, let me give you the case 
of a claimant who was involved in a rela- 
tively simple rear-end accident without evi- 
dence of too much damage to the car, but 
it happened that she was several months 
pregnant and a summary of the hosptial 
record, which the plaintiff's attorney au- 
thorized, showed a spontaneous abortion. 
The summary of the record was brief and 
the medical information contained there- 
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in was supplemented by a statement from 
the attending physician to the effect that 
this woman had no history of prior men- 
strual difficulty, nor any difficulty in con- 
nection with previous births. The conclu- 
sion was reached that the miscarriage was 
due to the trauma received in the accident, 
and here, therefore, was a fairly serious 
case. 

This matter was sent to us for general 
trial preparation, and as part of the special 
investigation we decided to check the past 
history of this plaintiff. This inquiry in- 
cluded a check of birth certificates to as- 
certain the identity of the physician de- 
livering this claimant’s other children and 
also to inspect the contents of the birth 
certificate for any other significant infor- 
mation. 


Happily, we found that in one certifi- 
cate, the number of pregnancies had the 
number 3 following it, whereas the num- 
ber of live births had the number 2 fol- 
lowing it. Since this birth certificate re- 
ferred to the delivery of a child prior to 
the time of the accident, we were gratified 
to realize that now we had an indication of 
at least one prior miscarriage. Following 
up this lead, we went back to the hospital 
assuming that there must have been some 
history of the previous difficulty. Oddly 
enough, the record was much the same 
as previously copied and summarized by 
the medical record service. However, tuck- 
ed away into an insignificant corner of an 
admission card, mind you not on the 
charts themselves, was an indication that 
this woman had had two previous confine- 
ments to this hospital. Now whether or 
not it had occurred to the person copying 
the record to inquire routinely about the 
possibility of prior confinements, we are 
not prepared to say, but it so happened 
that there were two other admissions and 
both of these were for miscarriages. You 
see, this hospital happened to be one which 
had a system of filing charts by the year 
of confinement, and there was no cross- 
indexing system such as is followed by 
other hospitals wherein all the confine- 
ments for a particular patient are in one 
place regardless of the time of the confine- 
ment. In any case, these records when 
checked out revealed a long history of 
menstrual hemorrhaging prior to the acci- 
dent, in fact for years prior to it, and, to 
cap it all, revealed the name of another 
physician. When this physician was con- 


INSURANCE COUNSEL JOURNAL 


July, 1955 


tacted and served with a subpoena duces 
tecum he was astounded that a claim of 
this sort was being advanced on behalf of 
the patient, and he readily agreed to tes- 
tify for the defense regarding the gynecolo- 
gical history of this plaintiff. Although 
this happened to be a case of admitted lia- 
bility, the verdict was so small as to con- 
stitute a complete victory for the defense. 


I would like to give you a further illus- 
tration of the value of having someone 
handle medical investigation who has an 
awareness of medical terms and the wide 
area of error and ambiguity which may be 
injected into a case by an arbitrary copy 
of records or the interpretation of records 
by some one not qualified to do so. This 
was paticularly amusing since our assign- 
ment was received by reason of the fact 
that the otherwise very effficient investiga- 
tor for the company was elated to receive 
some assertedly confidential information 
from a hospital attache to the effect that 
this institution had a prior record on the 
same condition as that represented by the 
plaintiff to have been caused by this acci- 
dent. Well, this accident involved a typi- 
cal rear-end collision with a typical whip- 
lash injury to the cervical spine. The in- 
timation was that there had been a pre- 
vious injury of the cervical area and we 
were requested to attempt to corroborate 
this information and then obtain it in 
more useful detail. Imagine our surprise 
when we learned that the prior hospitali- 
zation involved a problem having nothing 
to do with the cervical spine, but referred 
to a similar sounding medical term which 
was not only a different anatomical entity, 
but separated from the cervical spine by 
approximately two feet of human being. 
It happened to concern this poor lady's 
badly infected and eroded neck of the 
uterus, known medically as the cervix. 

When the trial counsel is confronted 
with a condition which is alleged to have 
stemmed from the accident and which is 
the basis of the plaintiff's cause of action, 
he is in dire need of absolutely authentic 
information concerning the possible pre- 
existence of this condition or whether i 
fact it exists at all. With respect to the at- 
tempt to develop the previous medical 
background of the subject, an entirely in- 
dependent and vast field for investigative 
services is opened. Generally speaking, the 
attending physicians and the consultants in 
the particular case at issue are not the 
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last courts of resorts for this medical back- 
ground information. More frequently than 
not, the medical talent which is called in 
on a personal injury case is more or less 
expert in a particular field, and specifi- 
cally designed to present medical testimony 
in court. Fortunately for the defense, no 
one lives their lives in anticipation of hav- 
ing a personal injury claim, and so many 
things become a matter of record as a 
matter of course. What is then necessary, 
is to ascertain the identity of other doc- 
tors, hospitals, etc. and for this there are 
any number of sources, but it would take 
much more time than ,we have here to 
cover these various sources even cursorily. 

We come now to the question of the sub- 
poena duces tecum which is too generally 
served routinely upon hospitals and doc- 
tors, without consideration of the great 
potential value which this process has in 
preparing the case for trial counsel. In 
the case of service upon hospitals, these in- 
stitutions will sometimes allow a complete 
review of the record. Of course you can’t 
hope to get anything better than that. 
However, at other times even if the record 
cannot be inspected, an experienced inves- 
tigator can get some idea of “how the ball 
bounces” and it is just as valuable for you 
to know that a record will do you no dam- 
age, or in fact, help you, as it is to have all 
the detailed information. If nothing else, 
there is available information regarding 
other confinements, the names of consult- 
ing physicians, indications as to insurance 
coverage and numerous other details which 
are hard to come by from other sources. 

With reference to service of subpoenas 
duces tecum upon doctors we have found 
that this indeed takes a fine Italian hand. 
More often than not a routine service of a 
subpoena on a doctor who considers him- 
self as a special kind of witness, serves 
only to gain an uncooperative attitude and 
very rarely any information. We can never 
understand the great rush to serve subpoe- 
nas upon doctors long in advance of trial 
unless in the few isolated instances there 
happened to be some strategic value in 
that kind of procedure. Most of the time 
they could always be served just before 
trial and even y ave trial. Certainly, a 
Proper service of a subpoena sometimes 
helps obtain an interview, and may re- 
veal the personal attitude and feelings of 
the physician even if he does not give any 
privileged medical information. 
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Now I come to what is to me a very 
touchy subject. This is the question of 
privileged communication between physi- 
cian and patient which in my opinion is 
too many times used as a convenient moth- 
er’s skirt to hide the incorrigible fraud. 
Not that I mean to say that physicians 
are in active collaboration with the patient 
to build up a fraudulent claim, although 
unfortunately this has been shown to be 
true in too many instances. But I do say 
that the Oath of Hippocrates has in many 
instances been so distorted that it should 
read more properly as the code of Hypo- 
crisy. I would like to make it quite clear 
that we respect and understand the rela- 
tionship between a physician and patient 
as well and possibly better than the aver- 
age person, but when this becomes a per- 
fect rampart behind which the strength of 
the plaintiff's case is built up to an inor- 
dinate degree, and a legitimate litigant 
cannot fight it because of the secure posi- 
tion of the physician, we like to expose it 
for the sham that it is. Fortunately, the 
vast majority of practicing physicians are 
forthright and have no objections to call- 
ing the cards as they see them for either 
side. When you confront such a doctor 
with facts to show that with his unwitting 
help a fraud is being perpetrated, I am 
certain that some help will be forthcom- 
ing. But you must be sure of your ground. 
Again, there are some physicians who will 
consider the latitude which the law gives 
them, such as in this State which has a 
statute provision that the law of privi- 
leged communication is waived upon filing 
of a personal injury complaint. ‘The joker 
there is, of course, that the law goes on to 
state that it is on that basis that the physi- 
cian is permitted to testify, and an arbi- 
trary interpretation of that will allow the 
unwilling doctor to refuse anything until 
he gets on the stand. 


One other thing which the defense coun- 
sel is always encountering is the isolated 
case of the very unscrupulous physician 
who testifies always and constantly for the 
plaintiff in such fashion that his testimony 
must be dishonest in many instances. ‘The 
effectiveness of such a physician can be 
destroyed if the investigator is permitted 
to compile all available data regarding the 
frequency with which certain doctors and 
attorneys are associated in personal injury 
cases, the frequency of presentation of tes- 





Page 360 


timony by a certain doctor in courtrooms, 
general background, etc. 

As a concluding comment on this phase 
of our discussion, I would like to call at- 
tention to a situation which has arisen in 
the last few years which has changed the 
picture of the medical phase of investiga- 
tion to a considerable degree. This refers 
to the upsurge of group insurance coverage 
in employment and various individual in- 
surance coverage plans all of which are de- 
signed to compensate one for medical ex- 
pense encountered during his daily life. 
At the present time this seems to be a 
vehicle for the buildup of special expense 
to enhance the value of a personal injury 
claim. It is a little too easy for a doctor 
to overtreat a patient who has this kind 
of coverage because there is little question 
but what his bill will be paid. The fact is 
that without this coverage, the treatment 
period and the procedures would have 
been much shorter and much less diverse 
and we are sorrry to say that in some in- 
stances, this arrangement has even influ- 
enced certain doctors to present bills which 
do not represent any work or treatment 
at all. This doubles the task of the under- 
cover investigator in attempting to ferret 
out the truth. 

It is a strange thing, but perhaps since 
you gentlemen are associated in the de- 
fense classification of your profession you 
have developed much the same kind of 
feeling we have. Unlike yourselves, the 
special independent investigator is unable 
to take cases on “both sides of the fence”, 
so to speak, something which I suppose 
some of you occasionally do, and rightly 
so. This feeling is one of being able to 
smell a phoney case and of wanting to at- 
tack it with all the enthusiasm of a healthy 
pup for a good meaty bone. 


The Role of Motion Pictures in Special 
Undercover Investigation 


I would like to discuss with you one 
aspect of the investigation business which 
for me has always held a special attraction. 
So many things, in fact practically every- 
thing connected with the proof of a case 
is subject to effective attack, and the most 
authentic testimony usually comes from a 
human witness. These, if not necessarily 
subject to attack because of their qualifi- 
cations to testify about a particular point, 
are, nevertheless, subject to the kind of 
temptations and influence that are an in- 
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tegral part of human life. In fact, you can 
get the most unimpeachable witness in the 
world to testify to facts which are now the 
best, most authentic material available any- 
where, and yet you will find a juror or two 
who may not understand it or who arbi- 
trarily decides to disbelieve it. Motion pic- 
ture photography is one factor in evidence 
that is least susceptible to effective attack. 
As long as simple requirements such as the 
qualifications of the photographer, the 
identification of the subject and the dates 
and conditions of the picture taking are 
met with, there is little or no difficulty en- 
countered in introducing motion picture 
films today. For this reason I will take 
none of your time to discuss the way of 
getting your pictures into evidence. I am 
always enthralled about the prospect of 
getting on to a piece of sensitized pape 
which does not know how to lie or misrep- 
resent, the perfect and sharply etched rec- 
ord of a disabled claimant doing things he 
could not possibly do with the injuries 
he asserts he suffered in this accident. It 
is a great and useful weapon, but it is one 
thing which must be used intelligently and 
with great awareness of its strategic value. 
Many defense counsel are loathe to use 
pictures for a variety of reasons but a basic 
reason is that they know of so many in- 
stances where pictures have been appar- 
ently misused to the detriment of the case, 
and they are therefore reluctant to inject 
something into the case over which they 
may not have full control. 


It is one thing to have a witness say 
that he saw this plaintiff twisting his head 
in an absolutely unlimited and unguarded 
fashion one month after the accident, 
whereas here the plaintiff comes into court 
a year later with a brace on his neck. It is 
still another thing to show motion pictures 
which without the frailty of human nature 
depicts as nothing else can the true physi- 
cal activity of the person pictured. It is 
erroneous to consider the cost of this pro- 
cedure which only seems normally greater 
than straight investigation. Actually, a 
fairly brief period of observation should 
show what the situation is and if the pic 
tures are obtained, their value strategically 
and actually are incalcuable. Get yourself 
a dependable agent, and in the last analy- 
sis, pictures of your claimant, even if you 
never use them in court will be a very 
economical investment. There are many 
companies today who utilize our agency 





—_—-] *& - a eee =e 06. 


no = 


July, 1955 


and others to obtain for them motion pic- 
tures of a claimant’s activities as soon after 
the accident as possible.. This not only 
gives the claims man something concrete 
upon which to place an evaluation of the 
case, but also presents him with a psychol- 
ogical strength that will creep into all of 
his negotiations with the plaintiff's attor- 
ney and more often than not will actually 
save tremendous amounts of money be- 
cause the defense man knows that his po- 
sition is secure, while the plaintiff's attor- 
ney, knowing the weakness of his case, will 
assume that there is more in this than 
meets the eye. You can get three medical 
experts at $150.00 to $200.00 apiece to tes- 
tify in court after examining the patient 
on behalf of the defendant for perhaps 
$50.00 apiece, that this man has no ob- 
jective symptoms or residuals of injury. 
But can they be as effective as even one- 
hundred feet of film which takes only four 
minutes to show displaying the subject dis- 
porting himself merrily along the beach 
say a month or so before the trial, while 
here in the courtroom he is using a cane 
to support himself. 

To be useful, pictures must generally be 
dramatic, specific and of a somewhat sen- 
sational nature. These cannot fail to be 
effective, but the problem confronting the 
defense counsel, is how to utilize pictures 
which are not dramatic in effect. There is 
no problem involved in deciding to use 
pictures when they wheel the claimant in 
on a stretcher and lift him off of it to the 
witness stand, when you have film taken 
three or four months before showing him 
painting his house, mowing the lawn or 
playing baseball with his cronies. But take 
a case where all you have is some film of a 
man actually utilizing a cane but not put- 
ting it down on the ground very heavily 
thus obviously not using it for support, 
pictures showing this same man going to 
the horse races several times during a 
period of a few months, and pictures show- 
ing him generally engaging in leisurely 
walks around his home, doing an occasion- 
al weeding job on his parkway. Admitted- 
ly none of these are very spectacular nor 
even too significant. But take this situa- 
tion at the time of trial, when this same 
man comes into court with two canes; leans 
upon them heavily; testifies that he used 
to go to the horse races all the time before 
the accident, but has not since; testifies 
generally that most of the time he is con- 
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fined to his home; and, that he cannot en- 
gage in the usual pleasures which were part 
of his life before but are now denied him 
because of this horrible accident. In such 
a case, we have had defense counsel utilize 
the pictures as part and parcel of their 
regular case. No surprise, no dramatics but 
just a good solid buildup of a foundation 
for impeaching the plaintiff and introduc- 
oing this evidence as just another portion 
of the defense case. In each instance where 
this has been done, in a reserved and un- 
dramatic fashion, it has been exceedingly 
effective in cutting damages down to the 
bone. 

In this connection, always bear in mind 
the extreme usefulness of pictures taken 
during the course of the trial. We have 
had many instances similar to the one in 
which the careless claimant who has been 
wearing a neck brace for almost two years, 
and who has been coached within an inch 
of his life neglects that little inch and on 
the morning of the day his trial is to start, 
comes gaily and cheerfully out of his home 
dangling at his fingertips a very imposing 
leather and metal contraption known to 
you gentlemen as the Thomas Collar. He 
then proceeds to wipe the windows, and 
look under the hood of his car, drives his 
children to school, and then drives to his 
attorney's home to pick him up. With the 
attorney‘s full knowledge and connivance 
he then removes the brace from the car 
and dons it inside the attorney’s house 
coming out fully clad all ready for court 
and the tremendously impressive effect 
which it is bound to have upon the jury. 
Think how effective it would be to coun- 
teract the sympathy engendered by this pa- 
thetically crippled man when you show 
him to be all kinds of a liar with beautiful 
color pictures showing his chicanery. 

One claim in a personal injury case 
which has solid medical basis and is very 
difficult to combat is the one familiarly 
known as traumatic neurosis. This is gen- 
erally a pretty effective claim for the plain- 
tiff who has little if any objective basis 
for his assertions of continued disability. 
True, there are many legitimate cases of 
neuroses initiated by trauma, but what a 
wide open field this is for the fraudulent 
claimant! 

We have had experienced men in this 
field inquire of us as to what possible 
use moiton pictures could be in combat- 
ting a claimant of this sort. To make the 
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answer more interesting let me quote you 
still another case which is fairly classic in 
this particular regard. 

A few years ago we had a very serious 
case in which a large refrigerated truck 
was being operated at an excessive rate of 
speed on wet pavement, when it skidded 
on trolley tracks and was catapulted into 
a group of people who were crossing the 
street in a crosswalk. Of this group, there 
were three people in one family consisting 
of two teen-age girls and their mother. 
One of the daughters was killed instantly, 
the second was seriously injured, and the 
mother although suffering minor injuries, 
assertedly became a psychotic wreck be- 
cause of the horrible vision she had seen. 
Aside from the death action, the mother 
sued for her personal injuries, including 
therein, the claim of degeneration of her 
mental capacities. The fact is that the 
death of this girl had assertedly affected 
this woman so much that she had made a 
sort of shrine out of the dead girl‘’s room 
and had candles around her photograph 
and flowers daily embanked in great quan- 
tities around the room. This was actually 
witnessed by a number of people including 
myself who made contact with this woman 
under various pretexts to determine wheth- 
er in fact she was truly in such bad shape 
as she claimed. In addition to this neuro- 
tic behavior, the woman dressed constantly 
in black, rarely left her home, and wore 
her graying hair in a severely styled fash- 
ion, drawn straight back from her fore- 
head and tied into an ungainly knot at the 
back of her head. Truly, when contacted 
she did not appear to be completely in 
possession of her faculties. Nevertheless, 
this was such a dangerous case that the 
defense felt that surveillance should be un- 
dertaken. Considerable expense was in- 
volved with practically no results, until 
the occasion of a holiday arrived and we 
were fortunate in making a choice of sur- 
veillance on the day before this occasion. 
The subject was seen to leave her home 
wearing a floral print dress and with her 
hair in the same fashion as she had adopt- 
ed since the accident. It was also alleged 
that this woman is supposed to never have 
smiled again, and to have shunned the 
company of other human beings. Well, on 
the walk down to where she was going she 
met two people and stopped to talk to 
each of them. The mere action of her 


standing there talking to these people smil- 
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ing and gesticulating in a perfectly normal 
and vivacious fashion was quite signifi- 
cant. After these conversations, this wo- 
man proceeded a few blocks from her 
home and entered a beauty parlor from 
which she emerged about two hours later 
with her hair freshly coiffed into pretty 
gray curls with two colorful ribbons, smal] 
ones, tied into the sides of her hair. She 
looked as gay as she could possibly appear 
and we took about 100 feet of film of this 
rather unspectacular action. 


This case was tried in the Federal Court 
and the subject came in to court, wearing 
her black dress with her hair knotted as 
severely as described earlier, and _ sat 
throughout the plaintiff's case with her 
eyes glued to the floor, her hands in her 
lap, and altogether presenting a very pa- 
thetic spectacle. Under the circumstances 
of the accident, here it seemed, was a wo- 
man who was truly injured to the very 
depths of her being because of the tragedy 
which had occurred. When the pictures 
were shown as part of the defendant's case, 
this woman suddenly became alive—she 
leaped to her feet and shouting shrill accu- 
sations at the investigator to the effect that 
he was a paid spy and other appelations 
which got rough enough to bring forth a 
threat of censure from the presiding judge, 
she completely lost control of herself and 
made many remarks which damaged her 
case almost beyond repair. The fact is, 
the jury came in with a fairly small verdict 
for the plaintiff, in conection with her own 
claims of personal injury. Thus you can 
see, that this type of claim, even though 
more difficult to counter, is susceptible to 
attack. 


Of course, the question of cost is very 
important in the consideration of just how 
far to go to investigate a case. We appre- 
ciate that and try to consider this when 
we map out a plan of attack on a particu- 
lar case. However, sometimes the virtue of 
patience and the accompanying consider- 
able expense is justified, many times over 
in the results accomplished. I have in 
mind another case in which a woman was 
admittedly seriously injured. The claim, 
as much as two years after the accident, 
was that she was unable to walk even in 
her own home without leaning on the back 
of a chair and pushing it in front of her. 
Many undercover contacts were made in 
this woman’s home and she never slipped 
once. Days upon days were put in during 





July, 1955 


a two year period of surveillance and she 
was never seen to leave the house either 
day or night. Yet there was something 
about this case which just did not ring 
true to the defendant company and their 
distinguished trial counsel, and they per- 
sisted in requesting continued investiga- 
tion. This investigation was carried on un- 
til the very morning that this woman was 
scheduled to go to court. And on that 
morning, the many months of long waiting 
were finally productive of a rather drama- 
tic conclusion. Early that morning, in a 
rather heavy snow, now of course you know 
that this wasn’t in Los Angeles, the sub- 
ject appeared at her front door after a 
taxi had pulled to the curb in front of her 
home. She walked quickly across the porch 
down three steps across the sidewalk and 
the parkway, and into the cab. Only eight 
feet of pictures could be taken during this 
activity. This eight feet, however, showed 
this woman with a cane crooked over her 
arm, carried not used, and her movements 
were agile and unrestricted. Fortunately, 
we were close enough so that the identity 
was absolutely unquestioned, and we had 
taken the trouble to identify the taxi cab 
for future use. 

This woman then proceeded to her at- 
torney’s office and when she came out of 
it she was assisted by her counsel and his 
associate who practically carried her into 
another vehicle for transportation to the 
court. During the rest of the plaintiff's 
presentation of her case, she was practi- 
cally hoisted on the shoulders of the va- 
rious people connected with her case. Her 
trip to and from the witness stand was a 
heart rending spectacle. They poured it 
on in this case like I have never seen it 
done in any other, and the jury was prac- 
tically crying in its beer. Medical testi- 
mony for the defense brought in various 
items such as the lack of atrophy of the 
limbs, etc., but the jury did not seem to 
be unduly impressed. When, however, in 
the face of what they had been witnessing 
they were shown the eight feet of motion 
pictures which were taken just two morn- 
ings earlier, and when on cross-examina- 
tion the plaintiff practically fell apart in 
her testimony, it was no surprise to any- 
one when the jury brought in a verdict of 
very small proportions. 


Not all surveillance and motion picture 
cases turn out quite so hapily. I have in 
mind a case which we have found a source 
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of much amusement throughout the years 
in which both my brother and myself par- 
ticipated. This was in the days when we 
were both field investigators and we had 
worked out quite a few adept routines 
about how to handle different types of 
cases in order to obtain the desired results. 
We were given an assignment to check a 
man who had been collecting for years on 
a disability provision of a life insurance 
policy and he was supposed to have had 
a disabling back injury which required 
him to wear a brace, and which made it 
impossible for him to bend at all. We fol- 
lowed this man around for days and got 
his routine pretty well in mind. Generally 
speaking, his days were spent going to a 
neighborhood park where he played poker 
with some cronies and other times sat on 
a park bench and read a newspaper. He 
walked erectly, and carried a cane which 
he did not use so much for support as for 
balance when he would step off or on to a 
curbing. We had to test this man definite- 
ly to determine whether or not he was 
legitimate and we worked out a little deal 
which we thought was going to be quite 
effective. This man had gone into a store 
to purchase something and I then set up 
the camera in a vehicle at an oblique angle 
to this store and about one-hundred feet 
away, utilizing a telephoto lens. In the 
meantime, my brother had stationed him- 
self around the corner from this store and 
in his hot little fist carried a quantity of 
quarters and half dollars. At a given sig- 
nal from me my athletic brother then be- 
gan to run pell-mell around the corner 
and accidentally bumped the subject slight- 
ly as he rounded the corner. Thereupon, 
all of the coins in his hand fell to the 
sidewalk and clinked and rolled merrily in 
all directions. Our theory was that the 
subject would then proceed to bend over 
and help retrieve the coins much the same 
as an individual will, almost helplessly, run 
after the hat of another person which has 
blown off in the wind. Unfortunately for 
us, the subject had not read our script, 


and instead had written one of his own 
infinitely more effective, that is for him. 
He stood there in all his frozen grandeur 
stiff back and all, and with his cane, point- 
ed to each coin as my chagrined brother 
was kept quite busy following the direction 
of the merciless cane, retrieving the coins 
which had covered the street corner. In 
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the meantime, I was sitting helplessly in 
my position with tears of laughter stream- 
ing down my face. Needless to say, we 
gave that one up after that. 

Of course we could go on and on and 
give you countless examples of the cases 
where motion pictures have been an in- 
valuable adjunct in building the defense 
of a personal injury case. But let me do 
the same thing for you, that we try to do 


GENERAL 
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for the jury, and let us show you some 
movies which we have chosen from hun. 
dreds of cases handled in the past several 
years. Of course there are just brief clips 
from each and I will comment on them 
only enough to explain the general circum. 
stances to you. 

(Here followed a showing of motion 
pictures made during actual investigations, 
upon which Mr. Stein commented.) 


SESSION 


JULY 9, 1955—9:00 O'CLOCK A.M. 


PRESIDENT MORRIS: The final ses- 
sion of the Twenty-eighth Annual Conven- 
tion of the International Association of In- 
surance Counsel will be in order. 

At the beginning we promised you three 
fruitful days. They have been thrilling 
days for those of us who planned to make 
it so for you. The fruition of our plans 
and the wonderful work of so many com- 
mittees made it possible. It has been grati- 
fying to us. 

So many of you came so far with entire 
safety as far as I can find out, and this is 
the time to be grateful for that fact. Last 
year one of our members, accompanied by 
his wife and son, never reached the con- 
vention. They had an accident which put 
them, for many weeks, in a hospital. So it 
is time for us to be grateful for safe ar- 


rival and to pray that we escape the perils 
of the highways, the railways and the sky. 
ways en route home. We also remember, 
this morning, lovingly, our departed 
brethren. 

Appropriate to these features of this 
morning’s program, we have invited a 
prominent local clergyman to be here as 
our guest this morning to render thanks 
to God. Following the invocation, Past- 
President Bill Baylor will present the re- 
port of his committee memorializing those 
who would have been here but could 
not be. 

At this time I ask Reverend Lester B. 
Mann of the Kensington Community 
Church of California, to come to the ros- 
trum and pronounce the invocation. Let 
us all rise, please. (Invocation.) 


Report of the Memorial Committee, 1955 


F. B. Baytor, Chairman 
Lincoln, Nebraska 


N 1926 a small group assembled at the 
Homestead to bring into being and 
gave life to this association and, with 
hearts dedicated to a productive future, to 
chart its course. The course has not been 


smooth, but in the words of Thomas 


Carlyle: 


“The block of granite which is an 
obstacle in the pathway of the weak, be- 
comes a stepping stone in the pathway of 
the strong.” 


and the way has been followed with pride 
and has led to worthy achievement. 

Since last we met one of that small 
group and twelve of those who, with him 
have bestowed on us the fruits of their 
loyal labor and cogent counsel have with- 
drawn from the ranks. We thank them for 
the heritage which they have left us and 
adopt as our own the creed which the life 
of each makes plain was theirs. From the 
lips of an unknown author comes that 
creed: 
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“| will look sometimes about me for the things 
that merit praise; 2 
will search for hidden beauties that elude the 
grumbler’s gaze. . 
will try to find contentment in the paths that 
| must tread; 
will cease to have resentment when another 
moves ahead. 


‘| will not be swayed by envy when my rival's 
strength is shown. 
will not deny his merit, but I'll strive to prove 
my own, 
will try to see the beauty spread before me, 
rain or shine; 
will cease to preach your duty, and be more 
concerned with mine.” 


Let us stand and standing pay silent trib- 
ute to those whose names are inscribed 
indelibly on one more page of the Me- 
morial Roll. 


George C. Abernathy, Shawnee, Okla- 
homa 

G. H. Aikins, Q. C., Winnipeg, Canada 

George C. Bunge, Chicago, Illinois 

Edward J. Burns, Jr., Utica, New York 

C. M. Cable, Lima, Ohio 

C. E. Daggett, Marianna, Arkansas 

Clarence E. Martin, Martinsburg, West 
Virginia 

William F. Merrill, Skowhegan, Maine 

Albert J. Monahan, Utica, New York 

Roy J. Mordaunt, Minneapolis, Minn- 
esota 

Leland Powers, Boston, Massachusetts 

John M. Slaton, Atlanta, Georgia 

Robert L. Smallwood, Jr., Oxford, Mis- 
sissippi. 


Mr. President, may the expressing of our 
esteem, of our sorrow and of our regret 
here given in solemn convocation become 
an uneffaceable record of this Association. 


The Memorial Committee respectfully 
submits its report. 


F. B. BayLor, Chairman 

Oscar J. Brown, Vice-Chairman 
JoHN H. ANDERSON, JR. 

MiLo H. Crawrorp 

Pat H. Eacer, JR. 

GERALD P. Hayes 

WALTER R. MAYNE 

GEORGE W. YANCEY, Ex-Officio 


PRESIDENT MORRIS: I shall be glad 
‘0 entertain a motion that this report not 
merely be spread upon the records of our 
association, but that copies be sent to the 


families brethren. Is 


of our deceased 
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there such a motion? It has been so moved 
by Gordon Snow and has been seconded 
by Beale Rollins. All in favor signify by 
saying “Aye.” It is so ordered. 

I promise you that the proceedings this 
morning will follow the same precise and 
swift tempo of the other sessions of this 
convention. 

When I, on the first morning of the con- 
vention, had a little time to address you, I 
devoted it to some major problems of the 
profession. I claim about three or four 
minutes of time this morning to tell you 
a little bit about this year in our Associa- 
tion. 

Serving as President of this great Asso- 
ciation is both an exhilerating and sober- 
ing experience. It puts you in a position 
to claim countless man hours of the time of 
some of the ablest and busiest lawyers in 
America. In fact, I made a rough estimate 
and concluded that the hours devoted to 
this Association this year by our members 
at my request, if billed to their clients at 
their regular rates, would run well up into 
six figures. Now that is quite a bit to ask 
of leading members of our great profession. 
But it is also heartening to know that in 
every instance every request I made was 
acceded to, to the extent the time require- 
ments and other commitments of the mem- 
bers permitted. 

We have had a successful year. We have 
75 more members than we had and much 
more money. We have passed at least two 
important milestones in the history of the 
organization. 


At Quebec the by-laws were changed au- 
thorizing the employment of an Executive 
Secretary. We have carried out that man- 
date during this year after extensive and 
careful planning and consideration. The 
lady chosen is here and will be presented 
to you later this morning. Our offices are 
being expanded. Better and larger _ 
ters, as Our requirements necessitate, have 
been rented. 


The second important milestone is the 
passing from the editorship of the Jour- 
nal of George Yancey. As you were told 
the first day of this convention, George has 
been made Editor Emeritus. Of all the 
men in the Association who have that im- 
portant star opposite their names in our 
Journal, George, I think, can be credited 
with having given most man hours to the 
International Association of Insurance 
Counsel. There is but one George Yancey 
and, but for him, our great Journal would 
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not have been. To me, and I am sure to 
most of you, George Yancey is, above all 
others, Mr. I.A.1.C. 

A very able successor to the active work 
of the editorship has been chosen and will 
be presented to you later this morning. 
He is well versed in the problems of the 
Journal and served this year as Chairman 
of the Journal Committee. More people 
have gotten into the act of operating the 
Journal than ever before. You will notice 
the names of the regional and state editors 
appearing in the Journal and these men 
have functioned admirably. 

It is a hallmark of distinction to be in- 
vited to write an article for the Journal of 
the International Association of Insurance 
Counsel. If and when any of you are so 
invited, I hope you will rise to the occa- 
sion. I know that you are busy men, but 
by that very same fact you somewhere in 
the wide reaches of your practice have had 
to explore some fields of law perhaps more 
thoroughly than any of our other members. 
If so, you owe it to your brethren in the As- 
sociation to prepare adequate discussion 
of those particular subjects. 

This year we have published a cumula- 
tive index which unlocks the material in 


the several volumes of the Journal. It will 
be a good place to look when you have 


something involved to brief. The work 
that there appears is the work of active and 
practical lawyers, men who have had the 
experience, and who have their feet on the 
ground and who know your problems. 

By and large, the work of the Associa- 
tion is done by standing committees. I 
have as an exhibit here this file which con- 
tains the reports of this year’s standing 
committees. I am very proud to say that 
every committee requested to make a writ- 
ten report for publication in the Journal 
produced that report timely. And here it 
is. I turn this material over to the new 
editor. I commend to you a study of these 
reports. 

I also comment upon one other, a most 
happy feature of our history this year. 
Three of our members have been recog- 
nized by no less a personage than the 
President of the United States by being 
elevated to the Federal bench; they have 
become District Court judges. Those who 
are fortunate to reside in their respective 
districts will some time have the privilege 
of appearing before these distinguished 
former members of our Association. A 
fourth member has become a judge of a 
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state trial court in one of the great cities 
of the country. A fifth member has been 
made Insurance Commissioner of one of 
the greatest states of the Union. 


I now recognize the chairmen of the ya. 
rious standing committees, who produced 
these reports. We recognized the Conven- 
tion Committees earlier. 

The first of these committees is the Ac. 
cident and Health Committee. The chair. 
man is not here, Cec Frazer, former Insur- 
ance Commissioner of the State of Ne. 
braska. The report has been written by 
the committee and it is here. Cec was un- 
able to attend. J. H. Gongwer, the vice 
chairman of the committee, is in the city 
and in the hotel perhaps. If he is here | 
should like him to stand up. 


As these men stand up I will ask them to 
remain standing and then we will give 
them applause at the end. 

Is Frank O’Kelley of Tallahassee, Flo- 
rida, present? He is chairman of the Av- 
tomobile Insurance Law Committee. Stand 
up, Frank. 

The Aviation Law Committee was chair- 
manned by George W. Orr, well known, | 
am sure, to all of you as one of the out- 
standing men in his field. George has be- 
come incapacitated during the year and has 
been compelled to retire from both the 
American Bar Association, in which he 
long was a leader in aviation law matters, 
and from this Association. The Executive 
Committee has commanded me to write 
George a letter of appreciation for his long 
service with us. There is only one George 
W. Orr in the field of aviation law. 

The Casualty Committee, which has 
done a most outstanding job, I think a job 
that compares favorably with any that has 
ever been done in the history of our or 
ganization by that great committee, | 
chairmanned by Wallace E. Sedgwick ol 
San Francisco. I don’t see Wallace stand: 
ing up. Clyde Atkins is the able vice chait- 
man of that committee. If he is here ! 
would be glad to have him stand up. 

The Fidelity and Surety Committce was 
chairmanned by George Bundy of Chicago, 
already referred to in Bill Baylor's me 
morial report. George passed away in the 
month of April, after having completed his 
report as chairman of the committee. 

The Financial Responsibility Commit 
tee, is chairmanned by Mike Cowie ol 
Hartford, Connecticut. Mike, I know, 1s 
the hotel. 
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The Fire and Inland Marine Commit- 
tee chairman is Jimmy Fellers of Okla- 
homa City. I don’t see Jimmy. Peter Kor- 
san, I know, is not here, but Jimmy is in 
the hotel. 

The Life Insurance Committee, Price 
Topping of New York City. 

The Malpractice Committee, Milton Al- 
bert, Baltimore. Milton is not here, but 
the committee functioned as expected. The 
vice chairman is William Francis Martin, 
but I don’t believe he is here. 

The Marine Insurance Committee chair- 
man, Walter Humkey, had to leave the 
hotel this morning. 

The Practice and Procedure Committee 
did an outstanding job. George Schlot- 
thauer, chairman. Arthur Park of San 
Francisco is vice chairman. 

The Workmen’s Compensation Commit- 
tee is chairmanned by Pat Carey of Detroit. 
Pat probably knocked himself out last 
night ably performing another important 
function. If Denny McGinn, vice chair- 
man is here, I would be glad to have him 
stand. 

The Journal Committee, William E. 
Knepper of Columbus, Ohio. 

I wish you would give them all a great 
big round of applause. (Applause.) 

The next carry-over item is the report on 
the proposed changes in the by-laws. Les 
Dodd has that report in hand, and I will 
call on him to come to the platform. 


_ MR. DODD: At its midwinter meeting 
in January, 1955, the Executive Committee 
unanimously adopted a resolution to sub- 
mit to this convention a recommendation 
that Sections 1 and 3 of Article V of the 
By-Laws of this Association be amended 
as follows: 


That the first sentence of Section 1 be 
amended to read: “Each applicant shall 
tender with his application an admission 
fee of Twenty-Five Dollars ($25.00).” 

That the first sentence of Section 3 be 
amended to read: “Any member who 
shall be in default on February Ist of 
any year in the payment of dues shall be 
promptly notified thereof by registered 
mail sent to such member at his address 
as shown on the Treasurer’s records.” 


The first amendment is proposed to 
make the admission fee comparable to the 
present annual dues, inasmuch as the ad- 
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mission fee includes the dues of the newly 
elected member for the remainder of the 
fiscal year in which he is elected. 

The change in Section 3 is proposed in 
order that members who have been drop- 
ped for nonpayment of dues will not be 
listed in the next issue of the roster. 

I move the adoption of these amend- 
ments. 

PRESIDENT MORRIS: These _pro- 
posals were published as required by the 
by-laws in the April issue of the Journal. 
You have all therefore had adequate no- 
tice and adequate time and opportunity to 
study them. The motion has been made 
that the changes be adopted. Is there a sec- 
ond to that motion? 

MR. ARCHER: I will second it. 

PRESIDENT MORRIS: You have 
heard the motion and second. Is there any 
discussion? Are you ready for the ques- 
tion? If so, all in favor signify by saying, 
“Aye.” It is carried. 

This convention has moved from high- 
light to highlight and this day’s proceed- 
ings will be no exception. 

Dr. Clark G. Kuebler was appointed 
Provost of the University of California, at 
Santa Barbara, in February, 1955. From 
1943 to 1945 Provost Kuebler was Presi- 
dent of Ripon College, Ripon, Wisconsin, 
where he achieved an outstanding record 
as a scholar and college administrator, 
building sound curricula and faculty, new 
structures, and increased endowment. He 
has distinguished himself as a gifted writer 
and provocative speaker for which his serv- 
ices are requested continuously by univer- 
sities and organizations throughout the 
nation. 

From 1930 to 1943, Provost Kuebler 
served on the faculty of Northwestern Uni- 
versity in the field of the classics. He holds 
his Bachelor of Arts degree from North- 
western University and the Doctor of 
Philosophy degree from the University of 
Chicago. Honorary degrees include the 
Doctor of Laws from Lawrence College, 
Nashotah Seminary and Olivet College, 
the Doctor of Letters of Humanity degree 
from Yankton College, and the Doctor of 
Civil Law degree from Atlanta Law School. 

Service in important national organiza- 
tions includes membership on the board 
of directors of the Association of American 
Colleges, 1950-53; Education for Freedom, 
1943-47; a director of Investors Syndicate, 
1947-49; member of the National Commis- 
sion on Social Reconstruction since 1940; 
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a trustee for the Pestalozzi Foundation of Dr. Kuebler succeeded Dr. J. Harold 
America since 1949; a member of the Na- Williams as Provost of the University of 
tional Council of the Episcopal Church, California at Santa Barbara, who had 
1946-52; vice-president of the Wisconsin served in that position since 1946. 
Foundation, 1954; currently a member of Those of you who had time to look a 
the National Committee for the Ford the illustrated California Magazine you 
Foundation Fund for the advancement of found in your hotel rooms upon registra. 
Education. He is a member of the Amer- tion, saw there a very beautiful pictorial 
ican Philological Association, the Classical story of Santa Barbara College. It is one of 
Association of the Middle West and South, the outstanding new developments in 
the American Association of University American education, and from everything 
Professors, Sigma Chi, and Phi Beta Kappa. [| am told they have chosen wisely a new 
Evidencing his leadership at Ripon Col- ocigent 

lege during the period of his presidency P I ‘ , ; 

was an increase in the assets of over $1,000,- aes yee, with pleasure, Dr. 
000 and the chartering in 1951 of the chap- Kuebler, Provost of the University of Cali. 
ter of Phi Beta Kappa at Ripon. fornia at Santa Barbara. 


An American Takes Inventory 


Dr. CLarK G. KUEBLER 
Provost, University of California 
at Santa Barbara 


BOUT a year ago I was again in we ought to be “at ease in Zion,” but we 

Greece, and the first evening that I aren't. To think at all today is to be some- 
was there, because there was a full moon what apprehensive. Now, that does not 
and the gate to the Acropolis was open, mean for a moment being defeatist. One 
several of us went up and sat in front of thing that we didn’t realize so clearly a few this 
the Parthenon in the moonlight for about years ago is the fact that our freedom can- cline 
three hours. As we sat there, we looked not be taken for granted. When | was a sod 
down on Athens, modern, white, typifying University undergraduate in_ prehistoric abou 
the modern world, because it has neon times we assumed that we were in an in wi 
lights and all the other appurtenances of escalator and that we would inevitably go It 
modern civilization. As a result, in a cer- on to something bigger and better. We ane 
tain sense, we seemed to be looking down used to talk about “the inevitability of ities 
on modern world from the ancient as we progress.” Do you remember that phrase? legis 
sat there. When we were walking down We assumed that all the rest of the world wa 
from the Acropolis to the city, a brilliant was impatient to imitate the policy and milie 
young Greek attorney turned to me and _ practices of the U.S.A.; and nobody ques a 
said, “How would you characterize the day _ tioned, seriously, at least the fact that one kind 
in which we live with the days that have nation might not always be free and have peop! 
come and gone since Pericles?” I said, freedom. But there isn’t anyone in this # hii 
“That is a good question. Let me think audience this morning who can be quite @ ... 
about it.” Perhaps fifteen minutes later that confident. Now please don’t think! # yy 
I told him that I thought of all of the days am a defeatist or an alarmist. Quite to the the fi 
of recorded history this was probably the contrary. I am an incorrigible optimist. dea 
most apprehensive; and I think I would Yet from the experiences we have gone @ ;. | 
say that again this morning. I don’t know through we have learned once again what happe 
of any period when so many people on the we should never forget; ie. that free Boe 
face of the earth have been so apprehen- dom is never free. As a student of the “ee 
sive about tomorrow and the day after to- history of the development of freedom 0 @ ji), 
morrow, as we find ourselves. And that is the Western world, I can assure you that Unive 
rather surprising as not very long ago we freedom has always been won at great cos @ p 
won World War II; also, we came out of and kept at no less cost. Similarly, if any at 
the Korean conflict reasonably well and nation has once had any degree of freedom mee. 
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and then has surrendered it, in most cases 
it has done so unwittingly. I cannot be- 
lieve for a moment that we here in this 
country would be so naive or so obtuse as 
to sit down on a Wednesday afternoon and 
blandly give away our birthright. But we 
could lose it gradually, imperceptibly, be- 
cause we are not on the qui vive. All of 
this you know even more about than I 
because one of your major responsibilities 
is the safeguarding of our freedoms 
through the medium of the law. 

In other words, what I have been trying 
to say to you at the outset is this: For any 
thoughtful person this is a period of inven- 
tory taking, which is, perhaps, good. As a 
people we Americans are inclined to be 
activistic, engaged in activity for its own 
sake, not inclined to take inventory, at 
least not very often on fundamentals. 

I am reminded of the fact that a few 
weeks ago a man boasted to me of belong- 
ing to 19 lodges. Can you think of any- 
thing more futile or dismal than having to 
attend even an occasional meeting of 19 
lodges?) The more I talked to him the 
more I felt that he was convinced that if 
all 19 lodges were mentioned in his obitu- 
ary, it would give him prestige. Well, per- 
haps. He may have that kind. I don’t 
want it. But that is rather typical of us in 
this country, I am sure. Although not in- 
clined to take inventory, the present per- 
iod of self-examination has been brought 
about by the very exigencies of the times 
in which we live. 

It is an axiomatic truth that no nation 
can ever be free except as it is free intel- 
lectually. In the last analysis you cannot 
legislate freedom; and you know that as 
well as I do. You can create the proper 
milieu in which freedom may develop and 
you can aid and abet it with the right 
kind of legislation, but in the last analysis 
people cannot be free except if their 
minds are free. Our enemies know this 
even better than we. And that is the rea- 
son that in every modern totalitarian state 
the first attack has always been made upon 
the educational system. All you need to do 
is to sit down and remember what has 
happened in every modern totalitarian 
State. 

I was at the University of Munich when 
Hitler took over and in a few weeks the 
University ceased to be a university and 
became a mill of propaganda. That was 
hot an accident. It was deliberate and 
‘mart. The complexities of life are in- 
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creasing. If anybody thinks they are get- 
ting simpler, I would like to meet him in 
a corner afterwards and get some light 
quickly! Added to our domestic problems 
which are becoming quite complex, our 
international problems can’t escape us. I 
do not believe in isolationism, even though 
I come from the Midwest! I think that 
point of view is simply indefensible. Every 
time I go abroad I go in less time than I 
went the last time. Internationalism will 
apply to every problem of the country; 
and we either have to learn how to live to- 
gether, which is no small assignment, or 
we will kill one another in a fratricidal 
war. Now if society is becoming more com- 
plex and freedoms are in a somewhat pre- 
carious state, certainly we need, even more 
than we have ever needed, to be an enlight- 
ened people with an even more enlight- 
ened leadership. 


We spend more time, more money and 
more effort on education in this nation 
than any other nation has in recorded his- 
tory. That is as it should be, but some- 
times we have been naive. We have as- 
sumed if we had enough youngsters in 
school and kept them there long enough 
they would automatically come out equip- 
ped to take on the full responsibilities of 
citizens in a free world. I assure you there 
is nothing automatic about liberalizing 
education. Everything depends, in last 
analysis, on the intellectual experience that 
people attain while in school. I want to 
say just a word about that subject. There 
is no doubt in my mind about that be- 
cause we are predominantly a practical peo- 
ple, we shall espouse the course of voca- 
tional and professional education in this 
country; the exigencies of life demand it. 
But there is the danger that, because we 
are so preoccupied with practicality, we 
might try to take shortcuts, by training 
only for a specific job and specific pro- 
fession; and that would be clearly dis- 
astrous because there isn’t anyone in this 
room who lives or can live only in his 
profession. All of you have gone way be- 
yond the borders of your profession. Fur- 
ther, you and I know we will not have the 
privilege of freedom in this country unless 
we exercise the responsibilities that lie be- 
yond vocational and professional boun- 
daries. I want to emphasize that by tell- 
ing you a story so that you won't think 
that I am talking out of vague and vapid 
theory. Many assume that a college presi- 
dent’s feet are not on the ground and his 





Page 370 


head in the clouds. I assure you it is not 
so. If you had had to raise as much money 
as I have had to for the last twelve years 
you would realize that he is very prac- 
tical! 

Some years ago I went to the University 
Club in Gary, Indiana. Perhaps you are 
surprised that there is one there. There is 
one and most of the people who belong to 
it are executives of the steel mills of Gary 
and contiguous towns. It is a thriving and 
very good University Club. When I got 
up to speak, I was quite surprised to see in 
the back of the room a boy who was obvi- 
ously of high school age. I was surprised 
at his presence and more surprised at his 
interest in what I had to say. After the 
lecture was over, he came to the front with 
apparent diffidence, hesitancy, and by the 
time he got to me he was literally breath- 
less with nervousness. He said to me, “May 
I talk to you, sir? Gosh, it’s important.” 
I said, “Of course you may. If you will 
wait until I get the older people taken care 
of we will have a visit. I suggest that we 
go to Walgreen’s and have a coke.” I told 
this story once in public in the presence of 
a friend of mine who is president of Lig- 
gett’s and he was infuriated. He said, “If 
you tell that story in public again, you 
must say ‘Liggett’s.’” I said, “I can’t, be- 
cause it happened to be Walgreen’s.” 

Well, the boy and I went to have a cou- 
ple of cokes and I missed a couple of 
trains, as I remember. This was the boy’s 
story which I want you to remember be- 
cause it is eloquent in itself. He came from 
a Polish-Jewish immigrant family. His 
people had no money, no formal educa- 
tion and no social prestige. When he went 
to high school, his teachers, who acted as 
his guidance counselors, as they are now 
called, decided that here was a boy who 
obviously couldn’t go on to higher educa- 
tion. They paid no attention to his abil- 
ity; they looked only at his social and 
economic status. They prescribed what 
they called a democratic as against an 
aristocratic education. Incidentally, we 
use words like those with fatal fluency. 
Instead of taking arithmetic, he took com- 
mercial arithmetic; instead of history, he 
took commercial geography; instead of tak- 
ing foreign languages, he took shop, and so 
forth, down the line. In the middle of his 
senior year he went to work for an attor- 
ney, working in the office and running er- 
rands for so many hours a week. After a 
while the lawyer discovered that this boy 
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had a keen, analytical mind. Becoming in- 
creasingly interested in him, after some 
months he said, “Sam, if you want to ZO to 
any college or university in this country, | 
will advance the money; and you don't 
have to pay me back, unless you want to. 
If you do, I will send someone in your 
=, Here was a manna that had fallen 
rom heaven into Sam’s lap. But while he 
spoke, tears rolled down on his cheeks. 
What was the matter? Of course, you have 
already guessed. There wasn’t a college or 
university worthy of the name that he 
could attend because he had none of the 
prerequisites for entrance. After a long 
visit we decided together that he ought to 
go back to high school an extra year and 
attend two summer sessions to fill in the 
lacunae in his education, or to give himself 
one, more accurately. Then he went to 
the University of Chicago and no sooner 
than he was graduated he was drafted. 
Shortly after his basic training was over he 
was sent to the South Pacific and was for a 
long time in New Guinea. He used to write 
me about every six weeks, and I watched 
for his letters with impatience, actual 
avidity. They were good; good in content 
and good in form. Then his letters didn't 
come. I was apprehensive that he might be 
dead or in a prison camp; and the latter 
turned out to be true. When I went to 
speak at an annual dinner for the Univer- 
sity Club of New York right after the war 
came to an end, there was Sam in the back 
of the room, about where he had been in 
Gary. Now he was in uniform. He saw 
me and I saw him. After the program was 
over, he came to the front to speak to me. 
Having a good sense of humor and remem- 
bering what he had said in Gary, he again 
said, “May I talk to you, sir? Gosh, it’s 
important.” I said, “Of course you may. 
Let’s go somewhere and relax.” I didnt 
suggest cokes because he was older! So we 
went somewhere and relaxed. I have never 
forgotten the conversation I had with him 
that night. He said to me, “I have done a 
great deal of thinking while in that Jap- 
anese prison camp. I said to myself, im- 
mediately, ‘What makes them think the 
way they think? They are obviously a very 
able people.’ ”,—and they are, “ ‘How could 
they possibly submit to a totalitarian gov- 
ernment, intelligent and as informed as 
they are?’” He said, “The more I thought 
about it, the more I thought there must be 
two things wrong with their education: 
One, there must be too much rote me 
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morizing; and, two, it must be too definite- 
ly prevocational and preprofessional.” In- 
cidentally, I was invited to Japan a few 
years ago to speak to the faculties of nine 
Japanese universities about democratizing 
their curricula, and I learned from first- 
hand experience what he had merely 
guessed. That shows how discerning he is. 

He said, “I have not decided what I am 
going to do. I have decided one thing, 
however, and that is that I am going to 
give myself a good general academic edu- 
cation before I train myself specifically for 
any profession.” He said, “I can’t decide 
whether to go back to the University of 
Chicago or to Ripon or to Princeton.” I 
hold him it wouldn’t matter as all three 
are good! I was then the president of 
Ripon College! We decided then for cer- 
tain practical reasons that he should go to 
Princeton; and today he has gained his 
Ph.D., the highest degree awarded. 

What is the implication of what I am 
saying to you? It would have been useful 
and respectable for Sam to have ended his 
days working at a machine in a factory in 
Gary, but he had the capacity for some- 
thing greater; and the world would have 
been the poorer. Those guidance counsel- 
ors had the best intentions, I assume, but 
what they prescribed was not democratic 
in that they would have kept him in the 
economic and social status in which he was 
born. Democratic society is more inter- 
ested in native ability and worth than in 
the accident of social status at birth. 

What I am trying to say to you at the 
outset is this: We must take every young 
person who crosses our path and see to it 
that he develops to the greatest possible ex- 
tent, not only for himself but for the sur- 
vival and growth of our freedoms and the 
continuing ennoblement of our civiliza- 
tion. 

When I was at Princeton University as 
a graduate student, I had an experience I 
have never forgotten. Dr. Albert Einstein 
had come from Nazi Germany, exiled; and 
when he and his wife first arrived, be- 
cause they were not able to speak English 
very well, they were lonely. The president 
of the University sent out word that he 
would be grateful to members of the fac- 
ulty and graduate students who spoke Ger- 
man easily and naturally to call on the 
Einsteins and to make them feel at home 
until such time as they became more pro- 
ficient in English. The first Sunday after- 
noon that I was to go I went with great 
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trepidation because I was only a graduate 
student in a totally different field and go- 
ing to talk to a man who was the mathe- 
matics and physics genius of the world. I 
had had only one year of college physics 
and two courses in calculus. If I had want- 
ed to talk about mathematics and physics, 
it would have been a primer conversation 
for him! I did not try. Nor did I have to 
be apprehensive. I discovered what I have 
discovered many, many times since, that 
the bigger people are, the more comfort- 
able they are. My grandfather used to say 
that I should beware of the half-rich, the 
half-educated, and the _half-important, 
when I was a little boy. I did not under- 
stand then but understand now how good 
his advice was! They can be uncomfort- 
able. Einstein was such a big man that he 
immediately put me at ease; and I went 
regularly, one Sunday after another. One 
day we were sitting in front of the fire- 
place having a cup of coffee, and he was in 
a reminiscent mood. He looked at me fur- 
tively from under his eyebrows, and said, 
“You know, I was for years a clerk in a 
Berlin patent office, and if it weren't for 
the fact of retirement and the intervention 
of Nazis I could still be there.” 

And I replied, “Why aren’t you?” 

He gave me a rather penetrating look. 
“Because I have never stopped developing 
my mind.” Now, he could have spent his 
days as a clerk in a Berlin patent office and 
that would have been respectable and use- 
ful. But he had the capacity for some- 
thing greater and the whole world would 
have been poorer, wouldn't it? I say to you 
that we must be very careful that we do 
not put a ceiling on the development of 
our youth, or we shall pay for it. Now, 
don’t misunderstand me. I don’t think 
that everybody has to have a formal edu- 
cation at the university level. Some people 
don’t need it, apparently, or can’t get to 
it; and there are individuals always who 
arise in any population, demonstrating a 
tremendous amount of intellectual acumen 
and penetrating wisdom without much 
formal education. Such individuals are not 
predictable. I had a friend in Evanston, 
Illinois, who went only to the seventh 
grade. He had a library in his home that 
went to the ceiling in every room, and he 
had read all the books. He was a “rare 
bird.” Most people who have that kind of 
ability get it from other minds during the 
experience of higher education. There 
isn’t a man or a woman in this room this 
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morning who isn’t somewhat different and 
probably somewhat bigger and better as a 
result of contact with some great minds 
who crossed your path. Am I right? 

I think of a man who was a lawyer prac- 
ticing in Canada who became interested in 
the history of law. He became, finally, a 
world authority on ancient Greek law and 
inherited that mantle from Lipsius, a Ger- 
man scholar. He was a great man and we 
all loved him. After he was retired form- 
ally, those of us who studied under him 
were asked to write him letters of good- 
will. I thought of mine for two weeks be- 
cause I didn’t wish to write a merely emo- 
tional effusion, which would have been 
easy to do. I wrote him that he had given 
me one of the greatest privileges of my 
life, to enter the workshop of his mind. 
What did I mean? He used to go to the 
board and put on it a problem in ancient 
Greek law which he had not solved. Most 
of our suggestions for a solution were 
rather pitiable, I suppose, and he had dis- 
carded them long before, but once in a 
while he got an idea from us—there is 
something in a freshness of approach. In 
any case, when he stood at the board, he 
thought aloud; and I learned more about 
the processes of logic from this incisive- 
minded professor than I had from two 
courses in logic. I have never been the 
same since! I may not be very logical, but 
I am more logical than I would have been 
without this experience. I am sure you 
could duplicate that kind of experience out 
of your own lives. 


What I am trying to say is this: We may 
espouse the cause of general intellectual 
education for all young people, particu- 
larly those who are going to serve in pro- 
fessions like yours. Surely, you have dis- 
covered long since that in order to really 
be proficient in the law you have to know 
a great deal more than law per se. It is 
true in all professions. And certainly it is 
true if one is truly to be free—to exercise 
its responsibilities and privileges. Because 
our enemies know this, they encourage vo- 
cational and professional education and 
do everything in their power to stifle lib- 
eralizing, academic education as such. 

When I was in Munich, just after Hitler 
came into power, I was one evening at the 
home of a professor whom I got acquaint- 
ed with who was a great enthusiast for 
America. Having studied here, he had be- 
come a propagandist for our way of life; 
and naturally he had ultimately to flee for 
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his life. He died here in the United States. 
He had invited some students that eve. 
ning to come to his home for a social hour: 
and, as we sat there, two men appeared 
who had not been invited. They were 
Nazi bureaucrats who later had a meteoric 
rise to power. From what I have told you 
about my host you must realize that he was 
not enthusiastic about seeing these two per- 
sons in his home. But he was always in 
full possession of himself. So he invited 
them in and offered them something to 
eat. After we had gone through the social 
amenities, he turned to them and he said, 
“Gentlemen, will you be so kind as to tell 
us what you believe in?” That they had 
not expected. With one voice they said, 
“We do not know; our Leader knows.” 
Obviously, they had surrendered their 
critical faculties. That one must do to be 
safe in any totalitarian society. Incident- 
ally, when I was in Germany two years 
ago, I discovered what I might have ex- 
pected, that they now live in the East 
Zone and work for the Communists with 
equal zeal. I don’t think the change was 
too difficult. Some people say that there 
is a vast fundamental difference between 
Nazism, Fascism, and Communism. | don't 
believe it. The theory is different; the be- 
havior the same. What I am trying to say 
is we can’t be free except as we have free 
and untrammeled minds and, in develop- 
ing the mind, we must remember, always, 
that there can never be any compromise. 


The second thing I want to say to you is 
this: If we are truly to be free, we have to 
have the right kind of motivation. We 
have to be conscious of certain values in 
life and not think that they are all merely 
a matter of opinion. When I was a stu- 
dent in Germany, practically every pro- 
fessor I sat under Singeeed with Hitler, 
but he would say that it was a matter ol 
taste, a matter of opinion. Each one 
shrugged his shoulders and walked off. 
When I was over the last time I got to 
talk to one of my old professors who 1s 
now retired, of course, but was still doing 
research at the University of Munich. Sit 
ting in his office, he said—apparently he 
had forgotten what he had said belore— 
looking me squarely in the eyes, “What 
one thinks sol believes is a matter of life 
and death.” This is neither senile nor re- 
miniscent; he went through the agony of 
hell to learn that what one believes 1s not 
a matter of indifference, to him or t 
society. 
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With all our sophistication we have been 
guilty of shallow thinking, saying that it 
does not matter at all what people believe 
to be good, true and beautiful, because 
there is no goodness, truth or beauty as 
such, that it is all simply opinion. I don’t 
think anything can emasculate us as a peo- 
ple any more quickly than that. If you 
believe that, how are you going to say this 
morning that the Russians are wrong and 
we are right? If it is a matter of opinion, 
they have a right to form their opinion, 
too, don’t they? Are there no objective 
standards of truth, beauty and goodness? 
Yes, there are. Not to believe that is what 
| call pseudo-liberalism, not genuine lib- 
eralism. Genuine liberalism is respect for 
other people’s opinions when they differ 
from ours, and a willingness constantly to 
examine our own opinions; it does not 
mean not having any. That is what I call 
mental vacuity or a “charleyhorse between 
the ears,” in most cases an excuse for not 
thinking. I won’t presume to tell anybody 
in what he wants to believe, but I would 
certainly suggest to any thoughtful person 
to take periodic inventory. Why? Because, 
in the last analysis, what you and I believe 
about truth, beauty and goodness deter- 
mines what kind of person we are to be; 
what kind of life we are to live, and what 
kind of contribution we are to make to 
society. And precisely the same is true of 
a people as a whole. Doesn’t it make any 
difference to you and me this morning 
that a billion people on the face of the 
earth are committed to the ideology of 
Moscow? Let’s not be naive. I do not be- 
lieve that we can kill that ideology on the 
battlefield. Don’t interpret from that that 
| am a pacifist. I never have been and 
never expect to be. But I hope I am real- 
istic enough to realize that you cannot kill 
ideas and ideologies with the A-bomb or 
the H-bomb or any other kind of bomb 
that man might develop. In other words, 
itmay be necessary for us to win a war, but 
that would be only a step toward the ex- 
lrpation of the ideology of freedom. You 
know that as well as I do. There is only 
one way you can kill an ideology and that 
is with a better one. One of the things 
lam most bothered by is the fact that so 
many of us don’t know what our ideology 
is and are rather proud of the fact. We 
think that is being broad-minded. 


_Now, our young people today need, par- 
ticularly, to be guided in this matter. I 
don’t mean indoctrinated. I dislike that as 
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much as you do. But in our effort to be 
liberal and broadminded in many, many 
cases we have weakened the very props 
of our civilization. 

I am not a priest or minister or a rabbi, 
but I say to you that you and I, as mem- 
bers of learned professions, particularly, 
have some moral responsibility, to wit, to 
witness to what we believe to be good, true 
and beautiful, not in any loud, cheap way, 
but quietly, because if we don’t, our people 
can be easy prey for the wrong kind of 
preachment. Our Western civilization was 
built consciously and deliberately upon 
certain inheritances. The first was our in- 
tellectual inheritances from Greece. The 
Greeks believed in freedom of inquiry and 
freedom of expression. Precisely because 
they did, they advanced more intellectually 
than any nation has since. If you were to 
pick up any college catalog you would see 
that every department has a Greek name. 
It is because the Greeks pioneered in all 
these fields. We talk about the atomic 
theory. That was first discovered by Demo- 
critus and Leucippus and rediscovered and 
developed much later, of course. But that 
is what its genesis was. We talk about the 
theory of evolution being brand new. That 
was first discovered by Empedocles, an 
ancient philsopher in the third century. It 
was forgotten, rediscovered and further de- 
veloped much later. I could go on down 
the line. Our law and our government we 
got chiefly from Rome, as you well know. 
Our own republic was very consistently 
and deliberately imitative of the Roman 
Republic which lasted 500 years. Ours is 
an improvement, but certainly it was con- 
ciously modeled after the Roman. And 
the highest and noblest of all our ideals 
came not from Greece or Rome, but from 
Palestine, the Judaeo-Christian tradition. 
You notice those two words are hyphen- 
ated. I sincerely believe that Judaism and 
Christianity will stand or fall together. If 
the time ever comes when our synagogues 
and temples are razed, our churches will 
be next. Christ said He came not to de- 
stroy, but to fulfill the law. What law was 
He talking about? The Mosaic Law, of 
course. You can’t intelligently read the 
New Testament unless you know the old. 
It presupposes it. And we Jews and Chris- 
tians believe much more in common than 
we believe separately. That is the reason 
that both Judaism and Christianity are 
anathema to a totalitarian government. 
The first institution they attempt to de- 
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stroy, as already noted, is the educational 
system; the second is Judaism and the third 
is Christianity. This has been no accident; 
in fact, it is very smart. Why Judaism and 
Christianity? Because both believe in the 
supreme value of every human being; both 
say that every man is infinitely valuable 
because “made in the image of God”. You 
can laugh at that, but you had better be 
careful. That may turn out to be our last 
defense. You can’t possibly be a believer in 
Judaism and Christianity and be a totali- 
tarian. They are antipathetic, mutually 
exclusive, to use a good mathematical 
phrase. I hate to admit this to you this 
morning, but I have to—intellectuals have, 
in many instances, fallen on their faces be- 
fore totalitarian preachment, because they 
had no rival creed to set against it. The 
most adequate defense has been made by 
the synagogue and the church. Let me give 
you one illustration I hadn’t intended to 
give you. When I was in Munich just be- 
fore the war was begun, I arrived on 
Tuesday and learned before the afternoon 
was over that on the following Sunday the 
sermon in the Roman Catholic Cathedral 
would be preached by Cardinal Faulhaber. 
I knew him as a fearless foe of Nazism. As 
a matter of fact, the Nazis sent word once 
that they were going to take him to a con- 
centration camp. To notify him in ad- 
vance was a bad mistake. When they ar- 
rived, he was standing in front of the 
cathedral doors with his chosier in his 
hand, and there were hosts of people mill- 
ing around for blocks, not only Roman 
Catholics but Protestants; and they were 
determined that the Nazis were not to take 
him. His would-be captors slunk away. 
That first afternoon I heard he was go- 
ing to preach on the subject of Church and 
State. How would you like to go to Mos- 
cow tomorrow morning and hear a sermon 
on that theme? It would be a lively one, 
don’t you think? Well, I went to the 
Roman Catholic Cathedral at 11 and had 
almost to elbow my way in. They had 
quite a crowd, quite as many as we do on 
high feasts; and there were lots of young 
people. I finally got to about the fifth 
row from the pulpit and was seated when 
the Cardinal came in wearing a chasuble, 
which meant that he was to be the cele- 
brant of the Mass. I said, “Oh, he prob- 
ably won’t preach.” And he didn’t. There 
climbed up into the pulpit instead a little 
wizened Franciscan monk who looked like 
the most feeble excuse for a man I had seen 
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in some time. My reaction was: “This js 
going to be feeble.” But when he opened 
his mouth, I was surprised. He had a voice 
like Stentor in the Iliad—it awas immense, 
much bigger than mine, and he chose as 
his text one from the gospel of St. Luke, 
“Render therefore unto Caesar the things 
that are Caesar’s, and unto God the things 
that are ‘God’s.” I said to myself: “This 


‘will be compromise.” Again I was sur- 


prised. For twenty minutes he gave the 
most fearless talk I have ever heard in my 
life; I never expected to hear one again to 
match it. He excoriated the German gov- 
ernment. There wasn’t any skin left on it 
when he got through. He was explicit 
about people and places; and his last sen- 
tence I have never forgotten. I want you 
to remember it. It is seared into my con- 
sciousness. Do you know what he said? 
“Any state that attempts ever to set it- 
self up over any synagogue or any church 
always ends in ashes and ruins.” You 
could hear it echo and re-echo. He stood 
there for a minute and the silence was 
electric. I thought to myself I was get- 
ting asthma. Then he climbed slowly 


down the mae steps and when he got to 


the bottom I heard myself say, half aloud, 
“You will never preach again.” When I 
was there two years ago I heard him again. 
You say, “How did he get by with it?” 
The main reason was that the people dis- 
covered all too late that Judaism and Chris- 
tianity in the last analysis were their only 
hope. We are so sophisticated and so en- 
lightened in many ways but so naive in so 
many others. I shouldn’t presume to tell 
anybody in this audience what to believe 
about anything, but I should certainly 
urge you to sit down and come to some de- 
cisions because your influence is enormous, 
far greater than you realize. What kind of 
influence is it? I am not talking for a 
moment about any cheap and offensive wit- 
ness to what one believes. That kind of 
rebels. I shall never forget that when | 
was a university professor a boy came up 
after class and said, “Has your soul been 
saved?” I don’t remember what I said to 
him, but it was rather sharp, I am afraid. 
His purposes were good; his technique was 
wrong. Yet, if you and I believe in certain 
moral and spiritual values, we ought to 
have the moral courage to stand up and 
state them because the people who don't 
believe in the things we hold to be noble 
are not quiet; nor are they confused or 
apologetic. Have you ever seen a Com- 
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munist or a Nazi or a Fascist vague, timid 
or apologetic? I should say not. This is 
the time, in my opinion, when we must 
think very carefully about what in our 
civilization we wish to have preserved. 
What is worth saving is always intangible; 
you can’t hold it in your hand and you 
can't measure it out. 

Because I have talked much too long, 
| will stop. At the beginning we observed 
that this was a period of inventory taking, 
because of threats from within and with- 
out. It is) We must realize that. But this 
is not the first time and won’t be the last 
time that civilization has been threatened. 


My mind goes back to another bleak pe- - 


riod in history and that was the period of 
Cromwell and the Parliament. Cromwell 
was a totalitarian and a very unlovable 
man. If you believed as he believed, you 
were safe. If you dared to disagree, your 
life was in jeopardy. Like all totalitarians 
he was full of hatred. Have you ever 
noticed that? All dictators hate much and 
love little. That is one of the reasons why 
I happen to believe, myself, that any 
totalitarianism is destined to be short- 
lived. Why? Because man wasn’t born to 
hate; he was born to love. He can’t stand 
hatred indefinitely. Cromwell hated the 
old Church and the old religion. It gave 
him satanic satisfaction to smash altars 
and break stained glass windows. Once he 
was so disdainful of things sacred that he 
went to St. Paul’s Cathedral in London and 
tethered his horses at the High Altar. But 
there was a littlke man in England, who 
dared to defy him. His name was Sir 
Robert Shirley. With his own money he 
built in Leicestershire a lovely parish 
church of the old faith. It is an architec- 
tural gem, one of the most beautiful I 
have ever stepped into, and, more impor- 
lant, it has been used every day since it 
was built. When Cromwell found out 
what Sir Robert had done, he was livid. 
Dictators don’t like to be crossed. He sent 
‘oldiers up to Leicestershire and they 
dragged Sir Robert to London and put 
him to death. Did Cromwell win? No. 
His ideas, for the most part, have long 
ince been dissipated into thin air. 


What about the ideas and ideologies 
which this man had? The last time I was 
there I looked at the inscription over the 
door. It is an epitaph to him; and I should 
rather have it for myself than any I know. 
It says, “He dared, even in the worst 
mes, to stand for the best things.” 
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Wouldn’t you prefer to have people say 
that of you when you die rather than any- 
thing else they might say? Wouldn’t you 
like people to be able to say that about 
the United States? We don’t dare to com- 
promise with the best. What I am saying 
to myself, and to you, with great humility 
and with complete sincerity, is this: We, 
and particularly we in the learned profes- 
sions, must dare to stand for the best we 
know, morally and spiritually. If we do 
that, we don’t have to be apprehensive 
about the days that lie ahead. They will 
take care of themselves. 
(Applause.) 


PRESIDENT MORRIS: Dr. Kuebler, 
you have given us a thrilling inventory 
of the America which has been, the Amer- 
ica which measurably still is, and the 
America which we hope we may transmit 
to our children. (Applause) You spoke of 
your old teacher’s terminating his work in 
that particular field after awarding you 
a Ph.D. degree. I am sure that all of us 
believe the reason to have been that hav- 
ing perfected the prototype he knew he 
could never go into mass production on 
that model. It is a very great regret, Dr. 
Kuebler, to learn that you are going to 
have to leave so soon. I have a feeling that 
there are a great many people in this audi- 
ence who believe it to be gosh-awfully im- 
portant that they come up and shake your 
hand before you go. So I am going to de- 
clare a three-minute intermission during 
which time I hope all of you will avail 
yourselves of that privilege. (Short recess.) 

PRESIDENT MORRIS: The convention 
will please be in order. I now bring you 
from the Atlantic Coast a speaker of com- 
parable merit in his particular field. Dr. 
Henry A. Davidson, is the Assistant Super- 
intendent of the Essex County Hospital at 
Cedar Grove, New Jersey. Long active in 
the overlapping fields of psychiatry and 
law, he is the author of the textbook 
“Forensic Psychiatry.” Until last year Dr. 
Davidson was with the Washington, D. C., 
office of the Veterans Administration. At 
that time he was instructor in legal medi- 
cine at the Medical College of Virginia. 
He is presently the psychiatric consultant 
to the Board of Appeals of the Veterans 
Administration assigned to the study of ap- 
peals based on evaluation of service-con- 
nected disability. He is unique in his back- 
ground and experience and he brings us an 
address of great importance. 

Dr. Henry A. Davidson. 
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The Care and Feeding of Medical Experts 


Henry A. DaAvipson, M.D. 
Cedar Grove, New Jersey 


ONTRARY to some opinion, it is en- 
tirely possible for a medical expert 
to help you—or to disagree with you—with- 
out committing perjury. Many attorneys 
are suspicious of the doctor who consist- 
ently testifies on the other side. And, un- 
fortunately, they do not, deep in their 
hearts, have much confidence in the pro- 
fessional skills of the medical expert who 
consistently testifies on their own behalf. 
This arises because of the anomalous po- 
sition of the expert. On the one hand, he 
is an arm of the lawyer’s office, and as 
such his testimony is a phase of advocacy. 
On the other hand, the witness does swear 
to tell the whole truth. When he testifies 
on the bias, you get the feeling that this 
is evil. When that witness is a well-edu- 
cated person, who is paid for his time in 
testifying, then you may find it hard fully 
to respect him. Somehow he seems tarred 
with the same brush which paints the paid 
informer. The kept witness is no sweeter 
odor than the kept man anywhere. And 
so, just as a prosecutor may use stool- 
pigeons without respecting them, so an at- 
torney may fully exploit the talents of a 
kept witness without thoroughly approv- 
ing of him. 

I propose to talk with you about this 
under four headings: first, apart from 
venal motives, how is it that some doctors 
seem, by temperament, to be claimant's ex- 
perts, while others see injury and disabil- 
ity only through the eyes of the carrier. 
Second, how does cross-examination look 
from the standpoint of the victim. Third, 
what constitutes good qualifications in a 
medical expert? And finally, what can the 
medical expert reasonably expect from the 
law and from lawyers. 


1. THE DOCTOR’S ORIENTATION 


You are all familiar with the pairing-off 
of experts. In a certain community are 
two orthopedists. Dr. A always finds that 
the backache is a hysterical symptom due 
to marital discord while Dr. B finds that 
it is a slipped disc produced by some re- 
cent injury. And there are two cardiolog- 
ists. Dr. C insists that the strain of work 


or of the accident caused the heart dam 
age while Dr. D traces it to rheumatic 
fever suffered 20 years ago. And then there 
are two psychiatrists. Dr. E believes that 
all psychoneurosis is due to conflict in 
early childhood and he can quote Sigmund 
Freud to prove it. While Dr. F says that 
the accident caused the psychoneurosis or 


‘lighted up a previously stable condition 


which, had there been no accident, would 
have remained dormant forever. 

This sounds as if opinions were for sale, 
as if the attorney could pay the piper and 
call the tune. But gentlemen, it is not that 
simple. Every intelligent and sensitive hu- 
man being develops a personal orientation. 
With respect to personal injury litigation, 
he may feel that the average claimant is 
motivated by greed and not by suffering. 
Or he may feel that the man injured in an 
accident is going to be cheated out of just 
compensation because insurance compa- 
nies hire the best lawyers. Sometimes a 
young doctor starts out in practice with a 
strong pro-claimant or anti-claimant bias. 
He is not consciuos of this and would re- 
sent any such label. But engage a young 
hospital intern in conversation some time. 
Ask about the ultimate disposition of the 
accident cases brought into his hospital. 
One intern will say something like this: | 
see a guy carried in here with his skull 
fractured, a piece of brain tissue lacerated, 
and a hunk of dura mater torn out. Brain 
tissue never regenerates. This poor fellow 
will never be able to do hard work again. 
Some adjuster breezes in, and overwhelms 
him with long words and wad of ten dol- 
lar bills. Next thing you know the poor 
slob has signed a release for $500 on dam- 
ages that are worth $50,000. These rich in- 
surance companies move in when the 
claimant is too dazed to know what he 1s 
doing. 

The next intern may give you a differ- 
ent picture. He will say something like 
this: a guy is carried in here with a lacer 
ation of the knee about as serious as the 
one my 7-year old gets every Saturday by 
falling off his bike. Does he yell first for 
a doctor? Oh no, he yells for his lawyer. 
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Before you know it, he is sueing for $50,000 
when all the damage he has can be cured 
by a band-aide and a swab of mercuro- 
chrome. Just geta little bruise and he tries 
for the brass ring: a life-long free ride on 
the back of some defendant! 

Now what accounts for these differences 
in viewpoints, noticed so early in a doc- 
tor’s professional life. Actual experiences? 
Sometimes. Psycholegic settings Maybe. 
Personal interests and_ identifications? 
Probably. Without realizing it many doc- 
tors start off with a bias. For instance, I 
know a neurologist who happens to he- 
lieve that any-one with brains and gump- 
tion would get out of the laboring class 
and become a foreman or merchant. So, 
from his viewpoint, every worker claiming 
compensation is a phoney. Even if the 
man has had hemorrhages into the brain 
and cord, he can’t see more than 214 per 
cent. As a young practitioner, the claim- 
ants and plaintiffs starting sending work 
to him, but before long the word spread 
around that he was poison. Then the 
Companies called him in, but eventually 
his fantastically low estimates destroyed 
his usefulness to them. The point is that 
this philosophy was sincere and inherent in 
him and not assumed to attract work. 

On the other side of the ledger, I recall 
a psychiatrist whose father had been a la- 
bor union executive. All during boyhood 
and adolescence, he was fed on the idea 
that the companies were out to grind down 
the poor workman. Through his wile’s 
family, he made a contact with a casualty 
insurance company. The first report he 
sent them showed a higher estimate of dis- 
ability than the plaintiff himself claimed. 
His whole attitude was that the poor pati- 
ent was traumatized and scarred for life 
and ought to be well compensated. ‘The 
carriers stopped using him. This made 
him more certain that defendants were all 
corrupt. Plaintiffs started to call him and 
this re-inforced his identification with 
claimants. 

You must recognize then that basic dif- 
ferences in personal orientation account 
lor the zeal with which one physician testi- 
lies as a claimant's expert while the other 
is a valuable defense witness. To say that 
it is simply a matter of selling an opinion 
to the highest bidder, is to defame an hon- 
orable profession, oversimplify an exceed- 
ingly complex human relationship, and ig- 
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nore some very significant psychological 
subtleties. 

There is no point in arguing which view- 
point is correct. On this fundamental dif- 
ference between the skeptic and the opti- 
mist, some cynic once said: ‘To ascribe to 
everyone the meanest of motives may not 
be very noble: but it is seldom wrong.” 
The point is not who is right, but rather 
that you ought to learn of the doctor's per- 
sonal philosophy, for it will mould his di- 
agnosis, his interpretations and his sense 
of dedication in the witness box. 


QUALIFICATIONS 
OF THE EXPERT 

And now a few words about qualifica- 
tions. When it comes to setting up quali- 
fications that impress a jury, you know 
more about the subject than I. Perhaps 
you would be interested in a discussion ol 
the real meaning—the professional mean- 
ing—of qualifications. When you want a 
doctor who will give you the real truth 
privately—about the disability, how can 
you size up your consultant? 

Neither his age, his years of experience 
nor the size of his practice are of much 
significance. Sometimes added years mere- 
ly mean more time in which to make the 
same mistakes; the longer his experience, 
the more deeply imbedded his crotchets 
and whimsies. I am sure you know law- 
yers of whom this may also be said. I do 
not mean that seniority is a disqualilica- 
tion. Quite the contrary, other things be- 
ing equal, the older doctor is likely to 
know more than the younger. Only be 
sure that the other things are equal. The 
40 years of practice may impress the jury. 
But don’t buy it yourself unless you know 
whether they have been 40 sterile years O1 
40 thoughtful ones. 

I am sure you know communities where 
the most prosperous lawyers are really not 
the best lawyers. The same is true of med- 
icine. In some respects, a careful and gen- 
uinely dedicated medical practice is in- 
compatible with a one-mink-coat and two- 
Cadillac practice, simply because the care- 
ful doctor has to spend so much time per 
patient. There is a real ceiling to the 
physician’s income, fixed by the maximum 
number of patients he can handle and 
the maximum fees he can charge. To get 
into the big money class, the doctor eithe: 
has to see vast numbers of patients, charge 
fantastic fees or delegate much work to 
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assistants. So, a highly lucrative medical 
practice is not necessarily a reflection of 
top drawer medical skills. 

If then, you cannot guage the doctor by 
his seniority or by his income, what cri- 
teria can you use? If you really want a 
good physician to give you an honest pri- 
vate opinion and if you are not concern- 
ed with getting him on the witness stand, 
the simplest way is to find out what doc- 
tors the other doctors go to. Like a psy- 
chiatrist I know who never sees patients 
on Tuesdays—because that’s the day he 
goes to his psychiatrist. If you ask me to 
recommend a good nose-and-throat man 
or a good dermatologist, I will hem and 
haw, because I don’t want to run any one 
down. If you ask ‘me who took out my 
son’s tonsils or treats my athlete’s foot, I 
will tell you. And that will be an eloquent 
recommendation. So if you want the real 
low-down, ask the man who uses one. 

How about the phrase “certified special- 
ist”? What is a Diplomate of the Ameri- 
can Board of Examiners? How important 
is it? Well, for each speciality there is an 
“American Board of Examiners”. This is 
an unofficial and nongovernment agency 
which scrutinizes the qualifications of an 
aspirant for “diploma”, and examines him 
if the qualifications are satisfactory. If he 
passes the examination, he gets a diploma, 
and is then entitled to call himself a dip- 
lomate (note the final—e; it is diplomate 
not diplomat). In medical jargon a “certi- 
fied” otologist is a diplomate of the Amer- 
ican Board of Otology. However the board 
does not own the adjective, “certified.” If 
on cross examination your non-diplomate 
expert is asked if he is “certified”, the 
question should be met with: “certified by 
whom?”. New York State, for instance, 
“certifies” specialists for testimony in work- 
mens compensations cases. The adjective, 
“certified”, should not be taken as synony- 
mous with “board diplomate.” 

Not all board diplomates are top-notch 
experts. Not all top-notch specialists are 
board diplomates. If your opponent’s ex- 


pert is a diplomate and yours is not, you 
may be at a disadvantage which may be 
overcome if you can show how solid your 
doctor’s qualifications are. If you know 
that your opponent’s expert is board-certi- 
fied, it is tactically wiser to bring out on 
direct examination the fact that your doc- 
tor is not a diplomate. Sandwich the query 
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in between two questions which will elicit 
favorable replies. 

How about hospital affiliations? The 
fact that your doctor has no hospital con. 
nection is not necessarily to his discredit. 
The lawyer ought to know something of 
the hospital hierarchal structure. The 
head of the active otologic service is the 
“attending” or “visiting” otologist, or the 
“chief of the otology service.” The “at- 
tending” or “‘visiting”’ staff is the staff that 
controls medical activities. The “consult. 
ing” staff may be only an emeritus body 
of retired doctors; or it may be a digni- 
fied roster of well-known specialists who 
never come to the hospital. The “cour. 
tesy” staff usually describes a_ peripheral 
group which only occasionally has a pati- 
ent there. A title means more in a large 
hospital than in a small one, and it means 
more in a teaching hospital than in a non- 
teaching one. A “consultant” to the Vet- 
erans Administration is almost certainly 
a very well qualified expert. A “consul- 
tant” to a 30-bed private sanitarium may 
be only the proprietor’s brother-in-law. In 
the typical staff structure, the ranking from 
top to bottom would follow this pattern: 
attending (or visiting) otologist; associate 
(associate attending and so forth) otologist; 
adjunct otologist; assistant otologist; clin- 
ical assistant in otology. When a licensed 
physician does not belong to the county 
medical society, this may be cause for 
raised eyebrows. He may be honorable and 
competent, but your opponent is going to 
ask why he remains aloof from organized 
medicine. A true specialist will almost 
certainly belong to one or more specialty 
societies—usually labelled the American 
(or National) Specialty (naming it) Asso- 
ciation or Society. Some specialty groups 
ape the European practice of calling them- 
selves “colleges”. The American College of 
Surgeons, The Philadelphia College of Phy- 
sicians, the International College of Proc 
tology—these are not educational institu- 
tions, they are medical specialty societies. 
Many organizations have “grades” of mem- 
bership. Typically the highest grade is a 
“Fellow”. The lowest may be “associate 
member” or “affiliate” or (rarely) “junior 
member”. If your witness has a_higher 
grade, he might be asked to tell the jury 
the difference between a “Fellow” and 4 


“Member.” 
In the pre-trial briefing, ascertain if your 
doctor has had much experience with simr- 
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lar cases. Some conditions that come to lit- 


igation are exquisitely rare and you don’t: 


want to be embarrassed by having your ex- 
pert admit, on cross-examination, that he 
never before treated a case of Friedreich’s 
Ataxia. .The number of cases should be 
expressed in the aggregate, not number 
seen per month. “I see four or five of 
these a month”, is less impressive than, “I 
must have seen two thousand of these since 
I've been in practice”. Be sure that your 
doctor can cite previous cases if he is go- 
ing to claim experience with them. “Have 
you ever before known a patient with such 
an injury who completely recovered? Yes, 
many. Indeed? Name a few, doctor’. At 
this point, your witness had better be pre- 
pared to identify (not necessarily by per- 
sonal name) a few such cases. 

Do not be overly impressed by articles 
and books written. A medical expert can 
be so busy with the direct care of patients 
that he finds no time to write articles. And 
you can be a fluent writer without being 
a competent practitioner, just as an old- 
maid can write advice to the love-lorn and 
a childless widower can talk about child 
guidance. How do they define an econo- 
mist? He is a capitalist without money. 
I write easily and often, so that I can site 
a list of 30 articles and 3 full-sized books 
which I have written. I was very proud of 
this score until one day a colleague intro- 
duced me to an audience with the com- 
ment: and here is Dr. Davidson who writes 
more than he reads. So do not pick your 
personal expert on this basis. As a matter 
of fact, it may not even be tactically wise 
to use the fluent writer as a witness. If he 
writes enough, he will sooner or later say 
something which he will contradict on 
the witness stand. And your opponent will 
find it out and bring it forth. 

A medical school teacher is probably a 
good doctor because you are not, ordinar- 
ily, asked to teach a subject unless you 
have a mastery of it. And the American 
public has vast respect for pedagogy though 
this is not apparent in teachers’ salaries. 

But to this general rule, you must note 
two opposing exceptions. Obviously if 
there is no medical school within 50 miles, 
then a doctor’s lack of a teaching appoint- 
ment is meaningless. Conversely, if the 
medical school is in a small town, it may 
well be that every specialist in town has 
some kind of teaching affiliation. And pro- 
fessorships may be so widely distributed 
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as to be diluted to insignificance. You may 
not believe this—but it takes higher quali- 
fications to teach in an undergraduate 
medical school than in a post-graduate one. 
If the doctor lectures to a whole class, this 
generally bespeaks higher qualification 
than if he teaches by sitting down in a 
clinic with a small group of students and 
a large group of patients. Since the clinic 
session is more practical than the big lec- 
ture, you would expect the reverse to be 
true. But in most medical schools there 
is a great demand for the rank and file doc- 
tor who will sweat through a crowded clin- 
ic without getting paid any salary or fee. 
But there is no shortage of doctors who 
want to mount the rostrum and orate. 
Hence the lectureship is the sought-after 
appointment and generally goes to the bet- 
ter-qualified physician. 


3. CROSS-EXAMINATION 


Let me now talk with you about being 
cross-examined. You know a lot about 
cross-examination from the perpetrator’s 
viewpoint. Let me relay a few remarks 
from the victim’s standpoint. 

I have sometimes seen a plaintiff's ex- 
pert flattered by being asked what other 
conditions could cause the headache, weak- 
ness or other claimed disability. The ques- 
tion is innocently posed as one to test qual- 
ifications, and the innocent doctor wel- 
comes it. So, after he has said that the 
headache is due to the accident, the de- 
fense counsel asks him, as an expert, to tell 
what else could cause headaches. The trial- 
experienced doctor would retort that, in 
this case, nothing else could have caused 
the headache. The less sophisticated doc- 
tor, anxious to oblige and prove his ex- 
pertise, will list 67 other things that could 
cause headaches. He will not realize until 
the summing-up that he has been booby- 
trapped into suggesting many other causes 
for the disability. 

In traumatic neurosis, one of the em- 
barrassing questions facing the claimant's 
expert is that of the permanence of the 
damage. The Veteran’s Administration 
will not, as a rule, grant permanent disabil- 
ity benefits for a psychoneurosis no matter 
how severe and disabling it is. Their 
theory is that, by definition, psychoneuro- 
sis is reversible because there is no signifi- 
cant change in body structure. This ex- 
cludes the occasional case where comntrac- 
tures and atrophy occur after years of hys- 
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terical paralysis. The theory is sound. In a 
liability action, the claimant’s medical ex- 
pert may swear that the disability will be 
permanent or prolonged. What he dreads 
is being asked to cite cases he has known 
about where neurotic disability really was 
permanent. 

I once was prepared to testify that a 
claimant was 100 per cent disabled by 
reason of brain damage. Just before the 
case came up, I was told that the plaintiff 
was driving his car every day. I withdrew 
from the case because I didn’t see how I 
could support a 100 per cent estimate if a 
man could drive. One of my braver col- 
leagues stayed with the case. Sure enough, 
on cross-examination, the dreaded question 
came out. “Now doctor, is this man able 
to drive a car?”’. If the expert said “yes”, 
bingo to the total disability, If the expert 
said “no”, his face would be red when they 
proved that the platintiff was driving a 
car. 

“Now doctor, is this man able to drive 
a car?”’. His answer was, “Not with me as 
a passenger.” 

There is another thing which makes the 
witness chair a hot seat for some plain- 
tiff’s experts. That’s the situation where 
the defense attorney takes the findings one 
by one and shows how each is meaning- 
less. The doctor has testified that the pati- 
ent has tremors, increased reflexes, sweat- 
ing, and so on. So the lawyer asks, 
“Tremors—by themselves are tremors dis- 
abling? By themselves, do tremors estab- 
lish any diagnosis at all?” The answer has 
to be “no” to each. So the defense attor- 
ney names each symptom and elicits an 
admission that the isolated finding means 
nothing. And this gives him an opportun- 
ity to close triumphantly with a phrase 
like, “In other words, doctor, your diag- 
nosis is based on six signs each of which, 
you admit, means nothing”. Later he can 
summarize to the jury: six times nothing 
is nothing!! 

With respect to psychoneurosis, the 
claimant’s expert is in another difficulty. 
He wants to blame the accident, but will 
admit on cross examination that psycho- 
neurosis develops from roots laid down 
in childhood. He is uncomfortable if 
cross-examined too vigorously on_ this 
point. Occasionally you find a psychiatrist 
who believes that a neurosis can spring 
into being as a result of trauma in adult 
life. But mostly we believe that childhood 
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emotional conflict is the root and stresses 
and strains of modern living are the pre- 
cipitants. 

This uncomfortableness at cross exami- 
nation is a two-way street. The defend. 
ant’s expert has some bad moments too. 
The defense doctor is cross examined 
about the thoroughness of his examina- 
tion, in-the hope of finding some obscure 
test he has failed to perform or some minor 
sign he has not looked for. For example, 
the sense of smell is not inherently very 
important. In most parts of the United 
States, sinus infection is as common as 
constipation, and a person with an infected 
sinus usually doesn’t smell efficiently. So 
impairment of the sense of the smell is gen- 
erally without meaning. But, smell is me- 
diated through the olfactory nerve which 
is the cranial nerve number one. Now you 
doctor is asked: Did you test the sense of 
smell? If he says “no”, the plaintiff's attor- 
ney can retort, “Do you mean to say, doc- 
tor, that you didn’t even get to the first 
cranial nerve!”’ In the numerical ordering 
of cranial nerves, olfaction is number |. It 
is first base on that diamond. Your doctor 
doesn’t want it said that he never even 
reached first base! 

In some respects, the defense expert is 
in a more ticklish position than the plain- 
tiff’s doctor, because any omission or over- 
sight is a source of embarrassment. If the 
claimant's doctor has overlooked a symp- 
tom or failed to do a test, no harm is done. 
The cross-examiner would scarcely remind 
him of the omission. But a sensitive de- 
fense doctor must be haunted by the fea 
that five more minutes of examination 
might possibly have revealed a greater de- 
gree of disability. If some of your doctors 
show signs of nervous breakdown, you will 
now know why. 


4. WHAT THE DOCTOR EXPECIS 
OF THE LAWYER 

Finally I want to exchange ideas with 
you about what the doctor expects of the 
lawyer. Many judges, bar associations and 
dignitaries have told physicians what th 
law expects of him when he serves as 4 
witness. They expect him to be prompt in 
getting to court, silent and patient while 
waiting to be called to the stand, simple 
in his language, and doughty when laced 
with cross-examination. These are reason- 
able requests. But just to balance the 
scales, let it be noted that the doctor has 
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a right to expect certain things of law and 
lawyers. 

First, he expects to be given a full story. 
If he is examining for the defense in a 
personal injury action, he has a right to 
know whether the claimant indeed was 
rendered unconscious and for how long. 
He should not be expected to depend only 
on the claimant’s statements. He is en- 
titled to as much of the history as the at- 
torney and the adjuster have accumulated, 
including the material favorable to the 
daim. I know attorneys who argue that 
the only thing which counts is an objec- 
tively verifiable finding; therefore the doc- 
tor needs no history, since his diagnosis 
and prognosis should be based entirely on 
findings. This is not sound medical prac- 
tice and you do not want your doctor to 
practice unsound medicine. 

Second, he merits some consideration 
about the timing of his testimony. The 
lawyer cannot, with exactness, control the 
time for summoning a witness. Still, the 
mind of men which cracked the secrets of 
the atom, should be able to devise a cal- 
endar which would permit the lawyer to 
figure out, within an hour or two, when 
he will need a witness. 

Now no doctor has a right to immunity 
from cross-examination. The physician 
must submit his opinion to examination 
even if the attorney does not know his ulna 
from his colon. A doctor’s testimony is not 
a pronouncement from Olympus. And any 
stuffed shirt is improved if you deflate it 
a little. 

But this vulnerability to cross examina- 
tion should not give the lawyer the right 
to question the doctor’s motivation, ac- 
cent or word choice. The physician-wit- 
hess is entitled to be treated with some 
dignity even if you think he is misguided. 
Disagreement with your theory of the case 
does not necessarily spell perjury. As a 
matter of fact, I suspect that it is tactically 
unwise to turn on a physician a stream of 
unrestrained abuse. 

Then too, the physician has a right to 
be consulted in framing the hypothetical 
question. If the lawyer excludes from the 
hypothesis certain readily established facts, 
he may embarrass the witness. Only the 
doctor can determine whether certain ap- 
parently trivial items of history are medi- 
cally significant enough to warrant inclu- 
‘ion in the hypothesis. If you include un- 
necessary items you clutter up the hypo- 
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thetical question. If you omit significant 
ones, you compel your doctor to erect an 
answer on sandy and shifting soil. So let 
him join you in drafting the hypothesis. 

The physician has a right to appear as a 
voluntary rather than as a subpoenaed wit- 
ness. As he looks at it, serving a subpoena 
is a hostile act. I know that you sometimes 
have to use this device, because the doctor 
is refractory or because he wants to be pro- 
tected against the patient by saying that 
he had no choice. The subpoena gives you 
tremendous power. Through it, you can 
take a physician of top community rank 
or professional standing and make him sit 
all day in a court room. The chance to 
wield such power is tempting. Yet medi- 
cal testimony sits better if it comes from a 
friendly witness. If you would take the 
time to talk it over, many a recalcitrant 
doctor would cooperate with you—but not 
if you first serve the greetings. Besides, it 
seems to me foolish to be bound by testi- 
mony that, for all you know, may be dis- 
astrous to your case. 

I remember one attorney who said he 
was subpoenaing the professor just to get 
one simple little fact. But that simple lit- 
tle fact turned out to be loaded. The law- 
yer said it was hard to get that doctor on 
the stand. Maybe. But it was a lot harder 
to get him off. There is a dramatic flour- 
ish about pulling in the professor of sur- 
gery by subpoena. But in this age, dra- 
matic flourishes don’t win cases. 

Finally, the doctor is entitled to an as- 
sumption that he is honest. You may feel 
he has been misled or even that he rides 
certain medical hobbies. But if in word, 
manner or gesture, you indicate that you 
feel the doctor is dishonest, you will be 
running into several dangers. The jury 
catches on and resents the implication that 
you stamp as crooked any one who dis- 
agrees with you. You antagonize the doc- 
tor and all who identify with him. And 
you are making a mistake, because disagree- 
ment with your own expert does not neces- 
sarily mean that one of the two experts is 
committing perjury. 

The difficulty here is that there are ac- 
tually two different kinds of truth. When 
you mix silver nitrate with sodium chlo- 
ride you always get a precipitate of silver 
chloride. This is truth: who-ever denies 
it is guilty of error. But medical testimony 
is not like that at all. In your usual situa- 
tion, the medical question turns on wheth- 
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er the accident did or did not cause the 
disability; and on how severe and perman- 
ent the disability is. The answers here are 
not truth of the same order as the truth 
that 3 plus 5 equal 8. They are not truth 
of the same order that silver nitrate mixed 
with sodium chloride leads to a precipi- 
tate of silver chloride. They are not even 
of the same order of truth as the report of 
a toxicologist that the soup which the wife 
fed to her ever-loving husband was, in 
fact, a witch’s brew of antimony and arsen- 
ic. For in all these fields—chemistry, math- 
ematics, ballistics, toxicology, in these 
area, truth is reasonbaly stable and all 
honest experts will agree that X is truth 
and Z is error. But medical opinion is 
more analagous to the opinion of a real 
estate expert as to the value of a parcel. 
It allows broad scope for honest differ- 
ences, for personal crotchets and for shades 
of expertness. Within the wide spectrum 
of these three variables, doctors may dis- 
agree without any imputation of venality. 

This disagreement is, in a sense, evidence 
of honesty. If one side or the other were to 
bring to the stand a parade of experts all 
of whom agreed with each other like so 


many carbon copies, you would be justified 
in being suspicious. 

In few branches of medicine are there 
any simple true or false answers. In my own 
specialty, psychiatry, there is a wide range 


for honest differences of opinion. Last 
month I was looking at the final examina- 
tion in psychiatry at an eastern medical 
school. I complained that the questions 
asked were the same as those they asked 
year after year. The professor agreed that 
the questions had not been changed in ten 
years. I pointed out that this opened the 
door to chicanery. “Oh no”, he said, “In 
psychiatry we may keep the questions, but 
we change the answers.” 

Would it be any better if we used court- 
appointed experts? This tempting propos- 
al has the aura of reasonableness about it. 
If medicine is a science, the expert should 
be a free scientist, not beholden to either 
side. So let him be appointed by the court 
and speak the truth impartially and fear- 
lessly. So runs the thesis. 

What’s wrong with this glib suggestion? 
Well, in the first place, the proposal is 
valid only if the content of medicine is a 
set of incontrovertible facts waiting to be 
revealed. But, this is not the case. For 
instance, the plaintiff had a head injury 
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and now has a headache. But ten years 
ago he was getting treatment for high 
blood pressure. The expert is asked wheth- 
er the headache is due to the hypertension 
or to the concussion. To have a single 
Mahatma passing judgment on this would, 
I think, distort justice. Since the answer 
is not a simple “yes” or “no”, but rather 
one on which honest men could disagree, 
the single expert would wield enormous 
power. After all, even a court-appointed 
physician might have some crotchets of his 
own. Would you like the idea of depriy- 
ing either party of the right to summon 
witnesses? Even if you preserved the nomi- 
nal right to summon experts, you could 
stultify that right by putting the so-called 
impartial expert in the spotlight. Exparte 
testimony would then be automatically 
suspect. The net result of such practice 
would be to bind the court and jury to 
the whimsies of one expert no chance to 
show that there were two sides to the ques- 
tion. 

So, in spite of its weaknesses, I like, and 
I think you like, the system of partisan ex- 
perts. In the long run it affords truth the 
best chance to be revealed, and it makes 
use of one of the best lie-detectors in the 
world. I refer to vigorous cross-examina- 
tion. 

And so my story ends. We are represen- 
tatives, you and I of two of the oldest pro- 
fessions of civilized man. The lawyer loses 
his dignity in the doctor’s office when he 
stands there with his pants down, or his 
mouth open or when he lies on his belly 
on a surgical table, his buttocks protrud- 
ing aggressively towards the upper air. And 
perhaps in unconscious reprisal, the attor- 
ney likes to strip the doctor of his dignity 
when their roles are reversed and the doc- 
tor is answering the questions instead of 
asking them. But such pettiness is un- 
worthy of our two professions. We two, 
together with the clergy, are the original 
service professions. Let us more often sit 
down together and talk together and break 
bread together so that we may know each 
other better. (Applause) 


PRESIDENT MORRIS: Dr. Davidson, 
the applause you have just received is evi- 
dence of our appreciation. I believe that 
you will be here, Doctor, through the day? 


DR. DAVIDSON: Yes. 
PRESIDENT MORRIS: I hope you will 
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be available to us so we may approach and 
cross-examine you a bit. _ 

We will proceed now to the administra- 
tive business of the convention. But first 
of all we will have the report of the Bridge 
Committee. 

(Mr. Newton E. Anderson thereupon 
presented the report of the winners of the 
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Ladies’ and Men’s Bridge and Canasta 
prizes.) 

PRESIDENT MORRIS: The next or- 
der of business, I believe, is a report from 
the Nominating Committee. Al Christovich 
is the able chairman of this committee. 
Will you tell us how many hours you put 
in and what an heroic job you did? 


Report of Nominating Committee 


ALVIN R. Curistovicu, Chairman 
New Orleans, Louisiana 


R. President, and ladies and gentle- 
M men: I do want to first pay my 
compliments and thanks and respects to 
the members of this Nominating Commit- 
tee who have actually put in some eighteen 
hours of work listening to the various 
recommendations and during their own 
deliberations. These men, John Kitch, 
Payne Karr, Walter Humkey and Ernie 
Fields have done a tremendously fine job, 
in my opinion. We have brought forward 
a slate which we heartily recommend to 
you. I think it is a fine list of officers and 
members of the Executive Committee. I 
think in all of the meetings that I have 
ever attended in this or any other organiza- 
tion | have never seen a more conscientious 
group of men as those who sat on this com- 
mittee, men performing a task that was 
assigned to them with such patience and 
long suffering, and I would certainly like 
to extend my gratitude to these men for 
serving on the committee. 


As to the report, Mr. President, for the 
Executive Committee for three years we 
recommend, Sanford M. Chilcote of Pitts- 
burgh, Pennsylvania, Richard W. Galiher 
of Washington, D. C., and Warren G. Reed 
of Boston, Massachusetts. This year, in ad- 
dition to the other officers and members 
of the Executive Committee, we had to de- 
liberate about a new secretary and we 
recommend A. Frank O’Kelley of Talla- 
hassee, Florida. For vice-president, Thomas 
W. Wassell of Dallas, Texas, and James D. 
Fellers of Oklahoma City, Oklahoma; for 
treasurer, Charles E. Pledger, Jr. of Wash- 
ington, D. C., and for president-elect, John 
A. Kluwin of Milwaukee, Wisconsin. I 
move the adoption of the report. 

PRESIDENT MORRIS: The applause 
which greets you is evidence of the thor- 


oughness of your work, of the soundness 
of it, and of the appreciation of the Asso- 
ciation. 

Is there any comment or any nomination 
from the floor? 

A MEMBER: 
tions be closed. 

ANOTHER MEMBER: Second the mo- 
tion. 

PRESIDENT MORRIS: It has been 
moved and seconded and that carries with 
it the further direction to the Secretary 
that a unanimous ballot be cast by the 
Association for these proposed new officers. 
I ask, without more ado, for a vote. All 
those in favor signify by saying, “Aye”, and 
those opposed, “No”, The motion has been 
carried. 

It is traditional with us to ask, at this 
point, the newly elected officers to pose 
themselves in front of the platform here so 
that you will all be seen. 

(The new officers and members of the 
Executive Committee assembled in front of 
the platform and were applauded.) 


PRESIDENT MORRIS: I am sure that 
you have a splendid quota of new officers. 
I congratulate the Association. 

Now we come to. one of the very easy 
and pleasant tasks of the retiring president, 
and that is the formality of inducting his 
successor. If there is such a thing as a 
summit in this organization I assure you 
that it is not a snow-covered mountain 
peak; it is rather a broad mesa or tableland 
lighted up by warm sunshine on which 
serve quite a number of people. Your new 
president will not live in isolation or work 
in isolation. He will be surrounded by 
these splendid gentlemen as his most ef- 
fective helpers. 

Back of every great man is both a good 


I move that the nomina- 
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and a great woman. I shall vary the order 
a little bit in this instance and ask two 
gentlemen whom I shall name to bring to 
the front the good wife of our President. 
I don’t believe there is an organization 
anywhere in which the men are so ably and 
faithfully and loyally supported by their 
wives as they are in this one. 

I would like to request Duncan Lloyd of 
Chicago and “Army” Armstrong of Indian- 
apolis to bring Edith Dodd, the wife of the 
new President, to the platform. 

(Mrs. Dodd was escorted to the platform 
by Mr. Lloyd and Mr. Armstrong.) 

For the first time in the history of our 
Association, the man who is about to take 
the office of President is a fellow member 
of the same law firm as an earlier Presi- 


dent, one of our senior Past Presidents, 


Milo Crawford, a gentleman held in great 
affection by all of us. I am going to ask 
Milo, along with Alex Rogoski from the 
state of Michigan, to escort our new Presi- 
dent to the platform. 

(President Dodd was escorted to the plat- 
form by Mr. Crawford and Mr. Rogoski.) 

Serving as President of this Association 
has many satisfactions. It is a great honor 
to be able to turn over, with the greatest 
confidence and with the greatest satisfac- 
tion, the gavel of this Association to Lester 
P. Dodd, as my successor. 

MR. DODD: Thank you, Stanley. My 
friends of this Association, I suppose it is 
utterly trite to say that I appreciate the 
honor of serving as president of this won- 
derful Association. Although many of my 
close friends will perhaps regard it as out 
of character, I do indeed approach the 
duties and responsibilities of this office 
with a very deep sense of humility. This 
is the only organization to which I belong, 
or to which I have ever belonged, that 1s 
so replete with talent that I can’t help won- 
dering as I stand here, by what accident 
am I here? I think perhaps Stanley Mor- 
ris answered that question for me a little 
earlier by his thoughtfulness in having my 
good wife brought up here. Perhaps is isn’t 
an accident at all, because I don’t believe 
it was an accident that some thirty-odd 
years ago she selected me as her husband, 
so probably there is a chain of events that 
accounts for every result. 

I approach this year not only with a 
sense of humility but with some trepida- 
tion, because I think no president of this 
Association, in recent years, has been faced 
with so many changes in personnel as we 
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have facing us this year. You can’t lose a 
George Yancey as Editor of the Journal 
and John Kluwin as Secretary of this Asso. 
ciation, without being faced with some 
problems. Very fortunately, we have able 
replacements. Bill Knepper will do a won. 
derful job with the Journal and Frank 
O’Kelley will make an able Secretray. 

As my first official duty I want to pres- 
ent to you our new Executive Secretary. | 
think many of you know her. She is facing 
a difficult task in attempting to take over 
the functions of the Secretary’s office be- 
cause we have been utterly spoiled in this 
Association, and have come to expect the 
impossible from the operation of that of 
fice. So I speak for her and for the new 
Journal Editor and for your new president 
and for the members of the Executive Com- 
mittee in asking your aid. Incidentally, 
we have, I believe, more new members of 
the Executive Committee this year by rea- 
son of certain changes in the official fam- 
ily than ordinarily takes place—so we are 
a young team. We will make mistakes. 
They will be mistakes of the head and not 
of the heart. We ask your forbearance and 
cooperation. I know we will get it. 

Just lately I have appointed a number 
of the standing committees for next year 
and I have been met with a wonderfully 
gratifying response in asking those people 
to serve. I have had the experience of 
having literally dozens of people come to 
me at this meeting and say, “What can I 
do? How can I serve? If I can help please 
call upon me.” Now, that spirit, of course, 
is what makes this Association what it is. 
So if we may have your forbearance and 
your understanding as we are facing some 
new problems this year—the continued co- 
operation that you have given to the won- 
derful people that have preceded me—I am 
quite sure that we will, together, keep this 
association at the high level to which my 
predecessors have brought it. 

I would like to have Blanche Dahinden 
come up here so you can meet her. Do you 
want to make a speech, Blanche? It is up 
to you, of course. You don’t have to. 

MISS DAHINDEN: Well, there isn't 
anything I would like to say except that I 
am very pleased and honored to have been 
chosen for this position and it is going to 
be a new experience for me. If any of 
you get down to Milwaukee I know that 
you will come up to the office and see me. 
It will be a new experience for me to be 
working alone and probably in no time at 
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all I will be talking to myself, so that I 
will be very happy to have visitors at the 
office at any time. 

PRESIDENT DODD: Really the only 
function that the new President has at this 
meeting, as recognized by the by-laws and 
the established protocol, is to adjourn the 
meeting. Last year when I had the very 
great honor of being named President-Elect 
| regretted very much that my good wife 
had had to leave the meeting a few hours 
before and therefore was not with me. I 
don’t know whether John Kluwin thought 
that was a good omen and deliberately left 
his wife at home or not, but, unfortunately 
she isn’t here. But, before I exercise my one 
official function of adjourning this meet- 
ing I know you will want to hear just a 
word from our new President-Elect, John 
Kluwin. It is my very great pleasure and 
privilege to offer him to you right now. 

MR. KLUWIN: All I can say is thank 
you. I feel extremely emotional so I am 
going to have to speak rather rapidly or I 
am going to get the clutch. You know, as 
I look at our present President, and prob- 
ably as you look at me, you are a little 
fearful that you are looking forward to 
some lean years. I assure you, however, 
that after conferring with the Treasurer 
and looking over the record of the Asso- 
ciation you need have no such concern. 
Noreta will be most happy to hear of this 
high honor which you have bestowed upon 
me. We both regret that she was unable 
to be here and I know that she would want 
me to say thanks to you all from her. 
Goodbye for now. 

PRESIDENT DODD: I hope I haven’t 
omitted anything that should have been 
done at this point. 

, PAST PRESIDENT MORRIS: Yes, you 
ave. 

PRESIDENT DODD: You are quite 

right, Mr. Morris. Our new Editor of the 
Journal I believe was presented earlier, 
but by reason of his extreme modesty, as I 
now recall it, he did not come forward so 
you could have a look at him. I thank you 
very much, Stanley, for suggesting that. I 
do think you are entitled to have a look 
at him. Bill Knepper, will you come up 
here? This is the new Editor of the Jour- 
nal, ladies and gentlemen. 
_ MR. KNEPPER: Thank you, Les. This 
snot a talking job, it is a doing job. It is 
impossible to replace George Yancey. I am 
going to try to succeed him, with your 
help. Thank you. 
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MR. HOFFSTOT: May I beg your in- 
dulgence? Mr. Morris, our past-president, 
has aptly said that behind each of the 
officers of this group is a great, energetic 
and understanding woman and I think as 
a tribute to Leota Morris for her sacrifices 
in this last year, and to her husband, that 
she should be presented for one final ap- 
pearance and have the opportunity of fac- 
ing the assembly of this organzation. 

PRESIDENT DODD: The point is well 
taken and I will ask Mr. Hoffstot and 
Mr. Christovich to escort to the platform 
for her fond adieu, our charming first lady, 
Leota. 

MR. HOFFSTOT: I bow in deference 
to her husband, Stanley Morris. 


PRESIDENT DODD: I will accept that, 
and I will ask Stanley Morris to partici- 
pate. 

MRS. MORRIS: Thank you, and thank 
all of you. It has been a pleasure to serve 
in the capacity as the wife of a president. 
Thank you. 

PRESIDENT DODD: I could keep 
doing this forever as there are any number 
of charming ladies that I would like to 
bring up here to you, but I don’t know 
that I should. I don’t know whether she 
will make a speech or not but I will ask 
my own wife to come over here and stand 
by me as I adjourn this convention. Be- 
fore I do so, let me make this brief an- 
nouncement. There will, of course, be a 
meeting of the new Executive Committee 
at 2:00 o’clock I ask all of you who are re- 
quired to be in attendance at that meeting 
to please make it as prompt as possible, as 
I am catching a train out of here at 3:00 
or 3:30 at the very latest and it is essential 
that we have at least an hour together for 
the new Executive meeting. I ask you, 
therefore, to please make that meeting 
promptly at 2:00 o'clock. 

We have enjoyed, and I believe I can 
speak for the entire membership, this meet- 
ing tremendously. It has been a delightful 
place and it has been a wonderful three 
days. We wish you Godspeed. We look 
forward to seeing all of you at The Green- 
brier next July. May God bless you all, 
and thank you for your great cooperation 
and all that you have done to make this 
Association one that I know stands first in 
the hearts of all of us. 

There being no further business, this 
meeting of the International Association of 
Insurance Counsel stands adjourned. 
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McKesson, Mr. and Mrs. Theodore G. (Ruth), 9 
E. Country Club Dr., Phoenix, Ariz. 

McMahon, Mr. and Mrs. T. J. (Isabel), 1333 Elm- 
wood Dr., Abilene, Texas. 

McNamara, Mr. and Mrs. Jf. Paul (Mary), and 
daughter, Lanah, 2130 Cheshire Rd., Columbus, 
Ohio. 

McNeal, Harley, J., 26828 Lake Rd., Bay Village, 
Ohio. 

McPharlin, Mr. and Mrs. Eldon V. (Margaret), 
4719 Willowcrest, North Hollywood, Calif. 

Nall, A. Walton, Rt. 1, Tucker, Ga. 

Nichols, Henry W., 607 Prospect St., Westfield, 
N. J. 

Nigh? Mr. and Mrs. Warren (Jennie May), and 
daughters, Jean Hope and Louise, 3306 Winnett 
Rd., Chevy Chase, Md. 

Norton, Mr. and Mrs. Lewis F. (Carolyn), Hunt- 
ington, W. Va. 

Norton, Mr. and Mrs. W. H. (Pattie), 2898 Wash- 
ington Blvd., Huntington, W. Va. 

Norvell, Mr. and Mrs. Jf. Woodrow (Belle), 6 N. 
Century, Memphis, Tenn. 

O'Bryan, Mr. and Mrs. William M. (Jeane), 1025 
§. Rio Vista Blvd., Fort Lauderdale, Fla. 

O’Kelley, Mr. and Mrs. A. Frank (Louise), and 
daughter, Louise, 851 Circle Dr., Tallahassee, 
Fla. 

O'Mara, Mr. and Mrs. Junior (Mary Jane), 4134 
Hawthorn Dr., Jackson, Miss. 

O'Neill, Mr. and Mrs. Edward T. (Margaret), and 
sons, foe and Mike, 450 S. Park, Fond du Lac, 
Wis. 

Orlando, Mr. and Mrs. Samuel P. (Elsie), 111 Up- 
land Way, Haddonfield, N. J. 

Packard, Robert C., Los Angeles, Calif. 

Parcher, Frederic C., 202 W. Schreyer P1., Colum- 
bus, Ohio. 

Park, Mr. and Mrs. Arthur (Catherine), 100 Santa 
Paula Ave., San Francisco 27, Calif. 

Parker, Mr. and Mrs. Harry D. (Bessie), Los Ange- 
les, Calif. 

Partridge, Mr. and Mrs. Robert G. (Clara), 1980 
Vallejo St., San Francisco, Calif. 

Perabo, Mr. and Mrs. Fred W. (Victoria), and son, 
Fred, 648 Oakwood, Webster Groves 19, Mo. 
Peterson, Mr. and Mrs. Ira C., Jr. (Martha), son, 
Curtis, and daughters, Barbara and Susan, 6021 

Idylwood Dr., Minneapolis 10, Minn. 

Phelan, R. G., 641 Spadina Rd., Toronto, Canada. 

Phelan, Thomas N., 300 Russell Hill Rd., Toronto, 
Canada., 


Phillips, Caroline, Huntington, W. Va. 
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Phillips, Mr. and Mrs. Thomas M. (Edna), 3818 
Wickersham Dr., Houston, Texas. 

Picard, Joan, Elizabeth, N. J. 

Pledger, Mr. and Mrs. Charles E., Jr. (Beryle), and 
daughters, Lee and Lacy, 1715 Crestwood Dr., 
N.W., Washington 11, D. C. 

Plunkett, Mr. and Mrs. Robert E. 
Kensington, Detroit 24, Mich. 

Porter, Mr. and Mrs. Fred T. 
Windsor Pkwy., Dallas 9, Texas. 

Powell, Junius L., 112 E. 74th St., New York, N. Y. 

Powers, Mr. and Mrs. Samuel J., Jr. (Marion), 1042 
N.E., 95th St., Miami 38, Fla. 

Priest, Mr. and Mrs. Benjamin B. (Constance), and 
daughter, Laury, 2 Indianhead Circle, Marble- 
head, Mass. 

Py, Mr. and Mrs. John R. (Miriam), daughters, 
Linda and Natalie, and sons, Phil and Johnnie, 
218 44th St., Sandusky, Ohio. 

Raub, Mr. and Mrs. Edward B., Jr. (Madeline), 
5361 Washington Blvd., Indianapolis 20, Ind. 
Reed, Fred O., 431 W. 7th St., Los Angeles 14, 

Calif. 

Reed, Mr. and Mrs. Warren G. (Helen Clare), 20 
Manitoba Rd., Waban 68, Mass. 

Reese, Mr. and Mrs. W. Ford (Beverly), 5830 Pitt 
St., New Orleans, La. 

Reeves, Mr. and Mrs. G. L. (Katheryn), 3401 Mul- 
len, Tampa 6, Fla. 

Reid, Mr. and Mrs. Max B. (Patsy), 614 W. Main 
St., Blytheville 1, Ark. 

Reif, Mr. and Mrs. Ernest C. (Bernice), 3645 
Perrysville Ave., Pittsburgh 14, Pa. 

Riepe, Carl C., 1306 Madison Ave., Burlington, Ia. 

Ris, Mr. and Mrs. William K. (Patty), 2058 Ivan- 
hoe, Denver 7, Colo. 

Robinette, Mr. and Mrs. Ivan (Dorothy), 705 W 
Windsor, Phoenix, Ariz. 

Robinson, Mr. and Mrs. Hamilton A. (Mary Em- 
ma), 160 Mohawk Dr., Mt. Lebanon, Pa. 

Roemer, Mr. and Mrs. Etwin W. (Beatrice), 1201 
Jackson Ave., River Forest, Ill. 

Rogoski, Mr. and Mrs. Alex J. (Loretta), 2135 
Peck St., Muskegon Heights, Mich. 

Rollins, Mr. and Mrs. H. Beale (Mary), 611 Win- 
ans Way, Baltimore 29, Md. 

Ropers, Harold, 98 Stevenson 
Calif. 

Ross, Robt. L. 428 Shepard Rd., Mansfield, O. 

Rowe, Mr. and Mrs. Royce G. (Marie), 1356 Ash- 
land Ave., Wilmette, Il. 

Royster, Mr. and Mrs. Pohn H. (Helen), and 
daughter, Jean, Grand View Dr., Peoria, Il. 

Runkle, Judge and Mrs. Clarence B. (Mormie), 
1341 Club View Dr., Los Angeles, Calif. 

Schell, Mr. and Mrs. Walter O. (Bibian), 232 S. 
Windsor Blvd., Los Angeles 4, Calif. 

Schlotthauer, Mr. and’ Mrs. George McD. (Eliza- 
beth), son, George, and daughter, Barbara Jane, 
1177 Farwell Dr., Madison 1, Wis. 

Scholtka, Marion E., Milwaukee, Wis. 

Schroeder, Mr. and Mrs. Edward H. (Mildred), 
son, Robert, and daughter, Carol, 39 Overlook 
Dr., Golf, Til. 

Scott, Mr. and Mrs. Charles R. (Grace), son, Wil- 
liam, and daughter, Stephanie, 739 Alhambra 
Dr., No., Jacksonville 7, Fla. 

Seale, Mr. and Mrs. A. G. (Idell), 1545 Glasgow, 
Baton Rouge, La. 

Seale, Joan, Houston, Texas. 


Searl, Jerome H., Highbridge Rd., Fayetteville, 
mM. ¥. 


(Anne), 4200 


(Margaret), 4117 


Lane, Atherton, 


Sedgwick, Mr. and Mrs. Wallace E. (Lucine), 483 
Vermont St., Berkeley 7, Calif. 
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Shannon, George T., 3007 Villa Rosa Park, Tampa, 
Fla. 

Skeen, Mrs. Mertie, Charleston, W. Va. 

Skogstad, Mr. and Mrs. Norman C. (Marilynn), 
2823 N. Summit Ave., Milwaukee, Wis. 

Smith, Mr. and Mrs. Alexander W., Jr. 
158 W. Wesley, N.W., Atlanta, Ga. 

Smith, Mr. and Mrs. Forrest Stuart (Virginia), 
7105 Lakewood Dr., Richmond 26, Va. 

Smith, Mr. and Mrs. J. Kirby (Aileen), 4212 Shen- 
andoah, Dallas 5, Texas. 

Smith, Mr. and Mrs. James T. 
Cuthbert St., Midland, Texas. 

Snow, Mr. and Mrs. Gordon H. (Dorothy), and 
son, Gordon, 355 Flintridge Oaks Dr., Pasadena 
3, Calif. 

Snyder, Mr. and Mrs. Melvin C. (Jayne), Denver, 
Colo. 

Spray, Mr. and Mrs. Joseph A. (Loeta), 5500 Ridge 
Oak Dr., Los Angeles 28, Calif. 

Spray, Mr. and Mrs. Joseph A., Jr. (Vibber), Los 
Angeles, Calif. 

Stant, Mr. and Mrs. 
Heights, Bristol, Va. 

Stein, Mr. and Mrs. Irving J. (Elinor), Los Ange- 
les, Calif. 

Stein, Mr. and Mrs. Sam M. (Dorothy), Los Ange- 
les, Calif. 

Stevenson, Archie M., New York, N. Y. 

Stewart, Mr. and Mrs. H. Francis (Nelle), son, 
Clifford, and daughter, Nannette, 126 Taggart 
Ave., Nashville 5, Tenn. 

Stewart, Mr. and Mrs. John W. (Josephine), 3411 
Sheridan Blvd., Lincoln 6, Neb. 

Stewart, Mr. and Mrs. Joseph R. (Edna), 6933 Penn 
St., Kansas City 13, Mo. 

Stockwell, Mr. and Mrs. Oliver P. (Roseina), and 
daughter, Angel, Shell Beach Dr., Lake Charles, 
La, 

Stripp, Mr. and Mrs. Douglas (Mary Jane), and 
daughters, Mary Barton and Susan, 808 Hunting- 
ton Rd., Kansas City 13, Mo. 

Stubbs, Mr. and Mrs. Tom J. (Helen), and son, 
Don, 6108 Morningside Dr., Kansas, City, Mo. 
Suddath, William E., Jr., 703 Chickasaw, Jackson, 

Miss. 

Summers, William M., 616 Wooster St., Marietta, 
Ohio. 

Sweitzer, Mr. and Mrs. J. Mearl (Margaret), 1012 
10th St., Wausau, Wis. 

Taft, Mr. and Mrs. Perry H. (Agnes), San Fran- 
ciso, Calif. 

Taylor, Mr. and Mrs. A. Millard (Lillian), 203 
Lakeview Dr., Collingswood 7, N. J. 

Taylor, Mrs. Agatha, St. Davids, Pa. 

Thomas, Adelbert W., 17465 Norton Ave., Lake- 
wood 7, Ohio. 

Tilson, Mr. and Mrs. Elber H. (Gratia), 1859 Noel 
Pl., Beverly Hills, Calif. 

Topping, Price H., 32 Carleon Ave., Larchmont, 
N. Y. 


(Betty), 


(Dorothy), 1207 


Donald T. (Mary), Lee 


Tressler, Mr. and Mrs. David L. (Jessie), sons, 
David and Jay, and daughters, Adele and 
Dorothy, 1111 Walnut, Western Springs, Il. 

Twente, Mr. and Mrs. DeWitt (Ethel), 700 S. Mc- 
Kinley St., Harrisburg, Ill. 

Umland, Mr. and Mrs. Charles R. 
Francisco, Calif. 

Underwood, J. Toll, 2409 Locke Lane, Houston 19, 
Texas. 


(Dona), San 
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Van Alsburg, Mr. and Mrs. Donald J. (Myre 
13955 Abington, Detroit 27, Mich, “0 


Van Sicklen, Mr. and Mrs. Frederick M. (Barbara) 
718 Grand St., Alameda, Calif. he 
Veatch, Wayne, 826 Fifth Ave., L veles 5 
on y OS Angeles 5 
Vogel, Mr. and Mrs. Robert C. (Esth 506 Fift! 
St., Wilmette, Ill. ey AR 


Waechter, Mr. and Mrs. A. J., Jr. (Peoo 9 
Webster St., New Orleans ib e.. one) 
Wagner, Mr. and Mrs. Paul (Norma), 110 
St., Belleville, Ill. ‘ a ae 


Waller, Mr. and Mrs. Thomas S. 
Madison St., Paducah, Ky. 

Ward, Charles S., 10001 Crestwood Rd., Kensing 
ton, Md. : 

Wassell, Mr. and Mrs. Thomas W. 
Melissa Lane, Dallas 29, Texas. 

Waters, Mr. and Mrs. William W. 

me Norwic Pl., Altadena, Calif. 
felch, Mr. and Mrs. Harry L. (Jean), 1509 ' 
brook, Omaha, Neb. re _— wie 

Weller, Mr. and Mrs. H. Gayle (Jane), daughter, 
Melissa, and sons, Gayle, Jr., and Tim, 4951 §. 
Holly St., Englewood, Colo. 

Wells, Mr. and Mrs. Erskine W. (Nell), 1630 How- 
ard St., Jackson, Miss. 

Weston, Mr. and Mrs. S. Burns (Simonne), and 
daughter, Nica, 2675 Cranlyn Rd., Shaker 
Heights 22, Ohio. 

Weston, Mr. and Mrs. T. Benjamin (Mary), daugh- 
ter, Phyllis, and son, Kendall, 609 Walnut Ave., 
Baltimore 29, Md. 

oe Thomas B., 2419 Heyward St., Columbia, 

= Jacob S., 3707 N. Delaware St., Indianapolis, 
nd. 

White, Mr. and Mrs. Lowell (Laura-Louise), 124 
High St., Denver, Colo. 

White, Mr. and Mrs. Morris E. (Louise), 916 Golf- 
view Ave., Tampa 9, Fla. 

Whitehead, George I., Jr., 20 Nursery Rd., Hunt- 
ington Station, N. Y. 

Wicker, John J., Jr., 612 W. Franklin St., Richmond 
20, Va. 

Williams, Mr. and Mrs. Reginald L. (Helen), and 
son, Richard, 4500 San Amaro Dr., Coral Gables 
46, Fla. 

Willson, Mr. and Mrs. Jack N. (Sally), and daugh- 
ter, Estelle, 5049 Wateka, Dr., Dallas, Texas. 
Wilson, Mr. and Mrs. Charles W. (Claire), 938 

Steele Blvd., Baton Rouge, La. 

Woodhead, Mr. and Mrs. Frank W. (Mary Kath- 
arine), and son, James, 470 S. Santa Anita Ave., 
Pasadena, Calif. 

Woodward, Mr. and Mrs. Ernest 
Saratoga Dr., Louisville 5, Ky. 
Worthington, Mr. and Mrs. William F. 
1990 Green St., San Francisco 11, Calif. 
Wright, Mr. and Mrs. Clyde H. (Mary), 203 18th 

St., N.W., Canton 3, Ohio. 

Wyckoff, Stephen, 17 Pasatiempo Dr., Santa Cruz, 
Calif. 

Yancey, Mr. and Mrs. Benjamin W. (Janet), 1432 
Octavia St., New Orleans 15, La. 

Yancey, Mr. and Mrs. George W. (Martha), 1 
Glen Iris Park, Birmingham 5, Ala. 

Yates, Mr. and Mrs. Tom L. (Lyleth), 1120 Seneca 
Rd., Wilmette, Ill. 

Young, Mr. and Mrs. Frank M. (Helen), and son, 
Frank, 3544 Altamont Rd., Birmingham, Ala. 

Young, William K., Los Angeles, Calif. 


(Lucille), 3243 


(Janie), 4702 


(Elizabeth), 


(Allie), 2824 


(Jane), 
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The Southwestern Legal Foundation Insurance Law Center 


Harvey L. Davis 
Professor of Insurance Law, 
Southern Methodist University, 
Dallas, Texas 


HE following article is written to ac- 

quaint the members of the Internat- 
ional Association of Insurance Counsel 
with the program of the Insurance Law 
Center. Many may wish to give assistance 
‘o the work of the Center and in turn re- 
ceive benefits by utilizing the facilities of 
the Center. 

The Insurance Law Center, located at 
Dallas, Texas, is part of the Southwestern 
Legal Center which was created by the 
Southwestern Legal Foundation and South- 
ern Methodist University School of Law in 
1947. Insurance is one of the five major 
lields of interest at the Legal Center. 

rhis institution is designed to provide 
a central source of information and re- 
search materials in all phases of insurance 
law and to spearhead the development of 
insurance research, instruction and service 
facilities. 

Full responsibility for the establishment 
and maintenance of the Insurance Center 
rests with the Southwestern Legal Founda- 
tion, of which Robert G. Storey is presi- 
dent, but full success for the enterprise 
can be achieved only through the coopera- 
tion of the nation’s insurance lawyers and 
other interested members of the insurance 
industry. 


What Is the Purpose of the Center? 


The Insurance Law Center can be of 
outstanding value to insurance lawyers 
through the various services it is prepared 
to render. Among these are: 

1. Creating and maintaining a compre- 
hensive library containing all possible ma- 
terials of value to those concerned with 
insurance law. 

2. Operating a photostatic service which 
supplies lawyers with materials not avail- 
able in printed form. This material is fur- 
nished upon request, at cost, to members of 
the International Association of Insurance 
Counsel, members of the Insurance Section 
of the ABA, to approved law schools, and 
qualified persons or institutions engaged in 
imsurance research. 


3. Advancing insurance education on 
the graduate and undergraduate levels and 
offering specialized instruction to all in- 
terested through seminars and other edu- 
cational media. 

4. In addition to its emphasis on insur- 
ance law, the library includes major sub- 
jects relating to insurance: managerial 
planning and operation, economics, insur- 
ance medicine, actuarial, sales and distrib- 
ution, social security, engineering, taxes, 
business insurance and State Insurance De- 
partment reports. 


How Is the Center Organized? 


The core of the Insurance Law Center 
is the library housed in Storey Hall, the 
main library building at the Southwestern 
Legal Center on the Southern Methodist 
University campus. 

Trained personnel operate the library. 
As it expands it will contain not only all 
standard insurance publications, but im- 
portant insurance law articles, speeches, 
pamphlets, briefs, memoranda and other 
vital source materials. These are being ob- 
tained through the cooperation of lawyers 
and others interested in the progress and 
development of insurance law. Eventually 
the library will house unique and valuable 
material not ordinarily available in other 
law or insurance libraries. 

The library personnel is receiving the 
valuable help of committees established by 
Mr. Will C. Thompson of Dallas, imme- 
diate past chairman of the Insurance Divis- 
ion of the Southwestern Legal Foundation, 
and his successor Mr. Robert L. Dillard, 
Jr., of Dallas. These committees are com- 
prised of leaders from all segments of the 
insurance industry. They are pooling their 
efforts and knowledge to make the Insur- 
ance Law Center a success. 

The program of the Center has been en- 
dorsed by the Insurance Section of the 
American Bar Association and many mem- 
bers of the Insurance Section have contrib- 
uted valuable insurance literature. Offi- 
cers of the Section are contributing val- 
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uable advice concerning the best develop- 
ment of the Center. 

The help of every interested person is 
needed to achieve the goals of the Insur- 
ance Law Center. ‘Each individual con- 
tribution of materials will add to the com- 
mon store of knowledge and information. 

Many members of the International As- 
sociation of Insurance Counsel have access 
to materials dealing with important in- 
surance problems. Such materials may be 
in published form, or consist of their im- 
portant briefs, articles, speeches, commit- 
tee and research reports, office memoranda 
or pamphlets. You are sincerely invited to 
contribute any of these materials to the 
Insurance Law Center. They will be of 
great use and value to insurance lawyers 
all over the country, who would otherwise 
not be able to share in your experience, 
and their materials will help you in your 
own work. 

If printed materials can not be spared, 
they may be copied on photostats or micro- 
film. In this way a wide circulation may 
be given to items otherwise generally un- 
available. 
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How Can the Center Help You? 


The entire facilities of the library are 
open to you. The library may contain 
data not available to you otherwise. |; 
may even have briefs on points of interest 
to. you. The librarian at your request wil! 
check the indices and direct your attention 
to any known published material dealing 
with subjects in which you are interested. 
If the material is not available in your lo. 
cality it will be furnished to you at cost o! 
reproduction. 


You Can Help the Insurance Law Cente 


Your suggestions, comments and partic. 
ularly contributions of pertinent material 
are wanted and needed. This national 
Insurance Law Center is yours. Through 
your help it will constitute a great step 
forward in the progress of the entire pro- 
fession. 


Please send all communications to: Har. 
vey L. Davis, Professor of Insurance Lav, 
Southwestern Legal Center, Hillcrest at 
Daniels, Dallas 5, Texas. 
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